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Is counselor ill? 





Yes—has corporation-lawyer’s headache. 
Ah! Acid condition? 


Worse, poison! Subpoena served cn a 
client's New England manager reached 
him through the company’s correspond- 
ence routine today—and calls for appear- 
ance in court at nine YESTERDAY! 


Oops! That is a headache! But what 


that lawyer needs is a preventive —C T 


Representation for his client would abol- 
ish the cause of such headaches. 
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ADMINISTRATIVE 
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LAW SYMPOSIUM 


Report of the Attorney General's Committee on Ad- 
ministrative Procedure. It is for this reason that a 
large part of the March issue is devoted to this impor- 
tant topic. It is believed that the facts and issues on 
this subject should be fully presented to the profession 
in order that the Bar of the country may understand 
these matters and may make its influence felt on their 
solution. Reprints of this Symposium, either single 
copies on in bulk, will be furnished at cost.—Ed. 


THE PLACE OF THE JUDICIARY IN.A 
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shrewd play upon technical rules to the substance of 
controversies, and juggling cases rather than getting 
down to the merits. What has been done to eliminate 
such things from the judicial administration of justice 
has been chiefly the work of the very association 
against which these time worn charges are made, and | 
need say no more about them. 

Whether well or ill carried out, and at any rate 
carried out with no assistance from and indeed in spite 
of opposition from administrative agencies and the ad- 
vocates of allowing them absolute powers, the purpose 
of the measure was to make available to people gen 
erally by means of a simple, expeditious, relatively inex 
pensive procedure, what is guaranteed to them by the 
constitution. Partly for reasons going far back in the 
history of our procedure and partly because the setting 
up of administrative tribunals and agencies on a large 
scale has been going on gradually for fifty years or 
more by legislation planned on no system and treating 
each agency as if it were not a part of any general 
scheme of administration, but something to stand by 
itself, the means of securing due process of law from 
infringements in administrative proceedings, both as to 
federal agencies and in the states, had become compli- 
cated, cumbersome, often highly technical, too often un 


necessarily expensive, and too often dilatory. As a re 
sult, only litigants of means with ample legal counsel at 


hand could in ordinary cases avail themselves of thi 
rights which the constitution sought to secure to them 
In the great majority of cases individuals deprived of 


their rights could not afford to undertake the proceed 
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For we must not yield to those 
Law 


administrative orders. 
who assert that law is a mere aggregate of laws. 
is something that gives vitality to rules of law and 
makes it possible to use them as instruments of justice. 
It develops laws to meet situations which the lawmaker 
forgot or never knew or did not appreciate. It limits 
laws to their reason and spirit when the lawmaker fails 
to pursue his end with exactness. It supplies gaps in 
the lawmaker’s scheme when he fails to pursue his end 
Law has continuity while rules of 
has a 

One 


with completeness. 
law are set up, decay, and are abrogated. It 
vitality and tenacity that survives repeal of laws. 
may know every rule of law which obtains in the time 
and place and yet not know what to do with them un- 
less he knows law. Laws are relatively simple things 
Law is complex. It involves a regime of adjusting 
human relations and ordering human conduct. It in 
volves a body of precepts including more than rules of 
law ; with principles, conceptions, and standards, which 
are at least no less important, and along with them a 
received authoritative technique and received ideals. It 
involves finally a judicial and anh administrative pro 
a significant part but by no means the 
whole, although this is argued for by some who dub 
themselves advanced thinkers in the advance all overt 
advance it is toward absolutism. Our 
\merica had many laws, espe 
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Until the recent turn over in Russia, attempt to gov 
aw by administrative orders, the doctrine 
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ern without 
of disappearance of law, was taken seriously. It was 
assumed that with the abolition of property classes 
would disappear and so there would be no need for law. 
Law was taken to be a result of private ownership of 
a device for keeping one class in subjection 

With no disputes about property to require 
law, the other possible disputes, it was assumed, would 
be so simple that administration could take care of them 
as involving each a unique situation and so each to be 
treated as it occurred without need of law. But this 
had to be given up and its principal exponent, the for 
mer juristic and economic adviser of the Soviet gov- 
ernment, is no longer with us. He could not change 
fast enough to meet the exigencies of setting up a new 
regime. 

No simple democracy, proceeding by referring every- 
thing to the body of citizens at each crisis of political 
action, is possible except in a very small-scale state. 
Even Switzerland operates chiefly as a federal republic 
\ll experience shows that a domain of continental ex- 
tent has always been ruled either as an autocracy or as 
a federal government. What we have to think about, 
then, in this country is the alternative of an autocracy 
or a federally organized democracy. We set up a fed 
eral organization of democracies with the powers of 
politically organized society distributed between them 
and the federal government and within each a parceling 
out of its powers among separate departments. A fed- 
eral government implies balance It presupposes a bal- 
ance of nation and state, of state and neighborhood and 
locality, of the political organization and the individual, 
and of the general security and the individual life. This 
condition of balance requires a constitution which is 
the supreme law of the land; a constitution to which all 
disturbances of the balance can be referred and an au- 
thority empowered to apply the constitution and main- 
tain and restore the balance. In other words, it re- 
quires law and law requires judges. Laws may be 
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id for their purpose to leave it to the executive or 
Iministrative official to determine who is to be the 
ecipient of federal | d so may be said to create 
) right in any one t a recipient. But where the 
statute defines a class or type of persons who are to be 
cipients and after fining the class type takes 
vay interpretation | courts, where it goes so far 
not merely to | he executive to designate 
e recipient but also t e interpretation of the pro- 
isions and directior the law to the executive, we 
ertainly have definitely entered upon the path leading 
to a lex regia. Certainly we have been moving a long 
way from the pronouncement of Mr. Justice Miller that 
the genius of our institutions was opposed to the deposit 
f unlimited power anywhere 
As part of the absolutist political teaching of the time 
n idea, imported f Europe, has been argued for 
umely that a limite r constitutional democracy 1s 
contradiction in tet It is urged that democracy 
neans absolute government by majorities or pluralities, 
and so by those chosen by majorities pluralities to 


wield the powers tically organized society. It 
is urged that the ich ruled in the beginning of 
our polity, the idea of a people that it 


would not do certait ngs and would only do certain 


. * > - +5 
covenanting 


other things in a cert way, is logically inadmissible. 
It is said that a people in which sovereignty resides can- 
not bind itself. It must in the nature of things be an 
absolute ruler. But granting that when a people comes 
to frame a constituti there are no limitations upon 
what it can do short of those imposed by physical na- 


ture, granting, as was id by the Supreme Court of 
the United States that “the power existing in any body 
politic,” when framing a c “is absolute des- 
potism,” “in constituting a government the body 
politic distributes that power as it pleases and imposes 
what checks it pleases upon its public functionaries,” it 
does not follow that it is precluded by the very nature 
of democratic government from imposing checks upon 





ynstitution, 


that 


those functionaries 1 providing for balance of the 
agencies of govern! and separation of powers. Be- 
cause the ultimate power of a people to choose such 
polity as it pleases and arrange the details of that 
polity as it please limit, it does not follow that 
limits may not be set to the powers reposed in public 
officials and checks 1 not be imposed upon the exer- 
cise of those power Our constitutional history for 


more than one hundred and fifty vears shows that this 


can be done, if it needed any demonstration. But when 
it is done by a constitution which is the supreme law 
of the land, that supreme law is like any body of law, 
as distinguished mere rule attaching definite 
detailed conseque! to a definite detailed state of 
facts. It is something to be developed and applied by 
the courts by the authoritative technique; and this de- 


and testing of reason 
calling it 
hievements of 


veloping of experienc: reason 
by experience is not to be disposed of by 
“legalism.” It not the least of the 
civilization 

Moreover, the sument that democracy must mean 
absolute rule of a1 ‘ity does not stop there. It might 
be said in answer that a democracy 
restrained limitations 
it might be 
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the proposition 
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by self-imposed constitutional 
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and guarantees 
said in answer 


at it is not nex 


agent unlimited ers Agency certainly admits of 
limitations But the self-styled political realists of 
today tell us that government is in reality nothing 
more or less thar aggregate of those who wield the 


organized society, and hence that 


powers of politic 
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limiting them is limiting government which by hypoth- 
esis is above limitation. One cannot, in the fashion of 
these times, vouch history for institutions or doctrines. 
To do so, I suppose, is the looking “pastward” rather 
than forward which is interdicted in the veto message. 
We are not allowed to say, therefore, that these teach- 
ings imported from Continental Europe run counter to 
what had been the English conception since the Middle 
Ages and the Anglo-American conception since the 
seventeenth century. Yet though we cannot be heard 
to say this, we still may point out the logical fallacy in 
the argument which jumps from the theoretical powers 
of a people to the actual powers of those chosen by a 
people to conduct its political organization. 

In a federally organized constitutional democracy, 
the only kind, I submit, which may rule a domain of 
continental extent, every one, every official as well as 
every private person, acts under and subject to the 
scrutiny of the law to see to it that he keeps within the 
limits of his authority or his liberty. No one is above 
the law. Whatever is done by any one is subject to be 
looked into in ordinary legal proceedings, conducted in 
the ordinary courts, by the ordinary procedure of the 
law of the land, whenever it injures or is claimed by 
some person to injure the latter’s rights. This is the 
Anglo-American doctrine in which lawyers were 
brought up, which we are now being taught is out- 
moded, as the Archbishop of Canterbury told James I 
in 1612 it was outmoded in the form in whigh it had 
come down from the Middle Ages. The conference be- 
tween James I and the Judges of England, as to 
whether the king could sit in person in the King’s 
3ench and decide cases by his natural reason instead 
of leaving them to be decided by the judges according 
to “the artificial reason and judgment of the law” reads 
almost as it might if the conference were to take place 
today. 


Public Law as “Subordinating Law” 


Today we hear much of a new doctrine of “public 
law” which, so we are told, “is gradually eating up 
private law.’”’ The English teacher who writes this 
goes on to say that industrial law is being controlled by 
administrative organs and is at the same time eating 
into the law of obligations. Quotas and marketing 
schemes under administrative control reduce the opera- 
tion of commercial law. Housing and planning law 
takes the law of property under public control. The 
public lawyer, he adds, is ousting the private lawyer 
and duties of institutions are superseding the ordinary 
rights and duties of private citizens. It will have been 
observed that he speaks of taking the law of property 
under public control, meaning that when administered 
by the courts it is under private control, in that indi- 
vidual rights are respected, whereas when committed 
to administrative agencies private rights are not re- 
spected. Note that this is supposed to be the purpose 
of administration, representing the public, as contrasted 
with courts representing private interests. Here we 
have the Marxian doctrine of disappearance of law 
over again, and it is significant that the message speaks 
in much this same vein. 

What is meant by this doctrine of the superseding of 
private law by public law, a doctrine imported from 
Continental Europe, is brought out if, for example, we 
read Radbruch’s philosophy of law. He tells us that 
“labor law and economic law,” the latter meaning the 
administrative adjustment of relations involved in trade, 
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finance, banking, industry, transportation, public utili- 
ties, and the like, are “a penetration of public law into 
the domain of private law.” By this he does not mean 
merely that such things have in the English-speaking 
world come more and more under the jurisdiction of 
administrative boards and agencies. On the Continent, 
administration has always had to do with a large do- 
main in the legal order. He refers to an entire differ- 
etice in spirit between what is called public law and the 
law of the land which is called private law, which he 
takes to be nothing less than opposition of the one to 
the other. Moreover, he holds that that opposition is 
necessary and to be taken into account in every con- 
nection in which we have to do with legal phenomena. 
What, then, is the distinction which involves this funda- 
mental and necessary opposition between that part of 
the legal order having to do with securing individual 
rights and that part having to do with the action of 
administrative agencies and public officials? 

We are told that we must start with a contrast be- 
tween commutative justice, a correcting justice which 
gives back to one what has been taken away from him, 
or gives him a substantial substitute, and distributive 
justice, a distribution of the goods of existence, not 
equally but according to merit or a scheme of values. In 
the positive law this distinction, we are told, corre- 
sponds to a contrast between the “co-ordinating law” 
which secures interests by reparation and the like, 
treating all individuals as equal, and the “subordinating 
law” which prefers the interest of some to others ac- 
cording to its measure of values. Thus, to take an 
example from abroad, where the nineteenth-century 
law of torts as a rule imposed liability on the basis of 
culpability, treating interests of individuals as of equal 
value, the tendency in Continental Europe in the pres- 
ent century has been to give over the idea of culpability 
in favor of an idea of security in which the interests of 
those who suffer injury without fault of others are 
given a higher value. This is much the same idea as 
what Simon Patten used to call distribution of the eco- 
nomic surplus, and is not unknown in the verdicts of 
juries in accident cases. Public law, Radbruch con- 
tinues, is a “law of subordination,” subordinating indi- 
vidual to public interests and identifying some individ- 
ual interests but not the interests of other individuals 
with those public interests. We see now why judicial 
insistence on due process of law, on the administrative 
agency hearing both sides, proceeding on the basis of 
evidence of rational probative force, and keeping within 
the statutory limits of its powers, is so distasteful to 
those who preach the gospel of full administrative free- 
dom. Due process of law involves a treatment of indi- 
viduals as equals, having constitutionally secured rights. 
But that is the co-ordinating law of the courts. The ad- 
ministrative tribunals are dispensing subordinating law 
whieh enables them to put a higher value on one side 
than on the other and so authorizes them to ignore the 
other or give it a merely formal hearing. 

Radbruch considers the opposition between public 
law as a subordinating law and private law as a co- 
ordinating law something given a priori and inevitable 
for any body of law, so that our common-law attempt 
from the Middle Ages to the twentieth century to re- 
duce the whole law to private law, and the attempt of 
our constitutions to fix a co-ordinating law as the 
supreme law of the land, have been a futile kicking 
against the pricks. Certainly Bacon and Archbishop 
Bancroft and James I and Charles I would have agreed 
with him. Also a generation of English and American 
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writers on administrative law as a subordinating law 
and a brand of skeptical realists, who carry over the 
ideas of so-called administrative law into private law. 
may yet give Bacon the last laugh over Coke. But it 
will involve a laugh over the constitutional government 
which Americans built upon Coke’s Second Institute. 


The Basis of the Separation of Powers in 
Experience 


We hear frequently today that the separation of 
powers was nothing but a fashion of eighteenth-century 
political thinking. Aristotle propounded it and Mon- 
tesquieu mistakenly thought he saw it in the English 
polity of his time. It was in the air in the political 
thinking of the time when our first constitutions were 
adopted and so entered into them as a matter of course. 
Nothing could be more mistaken. It was not a mere 
fashion of political thought which gave us written con- 
stitutions or frames of government, which declared 
them to be the supreme law of the land (using the lan- 
guage of Coke’s Second Institute) which included bills 
of rights and laid down a separation of powers, from 
the very beginning of our independence. All the states. 
except New Hampshire and Rhode Island, had such 
constitutions within four years of the Declaration of 
Independence, and New Hampshire had such a draft 
within that time. The separation of powers stands out 
in all of them. It is much more insisted upon than the 
details of the political organization. Often the latter 
were left much as they were or were committed to legis- 
lation. We must remember the experience that led up 
to this. 

Already the Puritan Revolution had produced a writ- 
ten frame of government and important projects for a 
written constitution reflecting experience of absolute 
government and high-handed administration under the 
Tudors and Stuarts. But if the seventeenth-century 
colonists came to the new world with some such ideas, 
the eighteenth-century colonists had good cause to de- 
velop faith in them. In the polity which obtained down 
to the Revolution the ultimate control of each province 
or colony was in the Privy Council at Westminster. 
It had ultimate control of legislation, having power to 
disallow all provincial acts, and kept Pennsylvania 
twenty-one years without a court organization because 
no statute organizing the courts of the province could 
be framed to suit the ideas of the Council. It had the 
ultimate executive power in each province, exercised 
through instructions to the royal governor. It had the 
ultimate judicial power in each province and one of 
the chief causes of disallowing colonial or provincial 
statutes was the attempt by legislation to limit appeals 
to the Privy Council in point of amount involved in the 
cause and as to the time of taking them. All judgments 
of any consequence were reviewable by this body of 
laymen, seldom advised by the law officers of the Crown 
and often acting quite after the fashion of administrative 
agencies exercising quasi judicial functions. Again 
in each province there was a like concentration of 
power in the Governor and Council. The Crown named 
the governor and the latter often named the council. 
This body was often the upper house of the legislature. 
subject to the scrutiny of its acts by the Privy Council. 
It had complete control of administration, again sub- 
ject to the scrutiny of the Privy Council which called 
for reports from the governor and issued instructions 
to him. It was often the highest court of appeal in the 
province and its judgments and those of any other 
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body set up as the highest court, were subject to appeal 
to Westminster. Sometimes the provincial legislature 
exercised undistributed powers with no limitation be- 
yond veto of laws or a reversal of judgments by the 
Privy Council. It granted continuances in particular 
cases, granted particular litigants exemption from par- 
ticular provisions of the statute of limitations, granted 
probate of particular wills rejected by the courts, 
directed details of administration of particular estates, 
foreclosed particular liens by legislative acts, and en- 
acted title out of one party and into another by what 
amounted to a legislative ejectment. In short, it gave 
the colonists first hand experience of a subordinating 
justice and a body wielding all the powers of politically 
organized society. It is no wonder that two years be- 
fore the Declaration of Independence, the Declaration 
of Rights of the Continental Congress claimed as 
against omnicompetent legislatures and councils and 
administrative bodies with unlimited powers, the im- 
memorial common-law rights of Englishmen, as de- 
clared by Coke and by Blackstone, as being their birth- 
right. But these common-law rights of Englishmen as 
laid down by Coke were formulated in the struggle 
between the courts and the Crown in which the courts 
succeeded in imposing legal checks upon the action of 
administrative tribunals and in_ establishing the 
supremacy of the law. I repeat, it was not a mere 
fashion of political thinking. It was experience of 
absolute government in which all of the powers of 
politically organized government were united in the 
Privy Council or a royal governor and council, or a 
provincial legislature, which led the colonists to turn 
to Coke’s Second Institute and later to Blackstone, to 
assert the common-law rights of Englishmen as their 
birthright, and afterwards to guarantee them in all of 
the first American constitutions. 


The Rise of Administrative Absolutism 


In any discussion of administrative absolutism and 
its relation to the revival of absolutism throughout the 
world and advent of an era of absolute governments 
recalling the seventeenth and eighteenth centuries, one 
encounters the bogie constantly raised by advocates of 
administrative lawlessness, that all efficient administra- 
tion is threatened, that there is a movement to destroy 
administrative agencies, and that those who stand for 
our constitutional polity and due process of law seek 
a return to a regime of laissez faire. There is no 
question that in the last century we did seek to tie 
down administration, such as there was then, exces- 
sively. But that was a phase of a general tendency 
of nineteenth-century law throughout the world, and 
of a tendency in every form of activity at that time. 
In law we sought to reduce everything to hard and 
fast rule on the analogy of rules of property. In the 
different branches of learning we sought to set off an 
exclusive field for each, analytically defined, and to 
subdivide it in an analytical classification putting every- 
thing in its exact place. With respect to administra- 
tion, reaction from this began as far back as 1880, and 
the judiciary in the present century has been quite 
willing to allow ample scope for administration within 
the limits fixed by statutes and with proper regard for 
due process of law. The tendencies of administrative 
justice to which the profession objects became mani- 
fest specially under the regime of national prohibition. 
Those who were in charge of administration of the 
National Prohibition Act felt strongly that the objects 
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of that Act were of such paramount importance as to 
justify extra-legal measures and overriding of indi- 
vidual rights and constitutional guarantees—in short, a 
subordinating law. Down to the National Prohibition 
Act there was little complaint of arbitrary administra- 
tive action. The pioneer federal administrative agency 
had its beginning under the guidance of a great com- 
mon-law judge, the author of a classical text on con- 
stitutional limitations. Since prohibition the zeal of 
those who exercised administrative powers under the 
statute has infected those charged with carrying out 
other laws which they no doubt feel of paramount im- 
portance, justifying the means by the end. This feeling 
has been furthered by the doctrine of disappearance of 
law and its corollaries, by ideas of so called legal 
realism, and by the spread of institutionalism and 
totalitarianism and kindred teachings in political theory. 
All these things have worked with the natural tendency 
of those entrusted with wide powers with no traditional 
technique of using them to exercise them even beyond 
the appointed limits. Zeal to carry out certain pur- 
poses may blind those who see only those purposes to 
other matters of which the law must take account. 

In the veto message a higher value is put upon an 
ounce of action than upon a pound of argument. But 
much depends upon the nature of the action. All law 
is a restraint upon action. Restraining arbitrary action 
need not hamper a body engaged in well considered 
action according to law. If administration cannot be 
carried on within constitutional and legal limits and 
in accord with due process of law, we may as well 
give up all pretence of being a constitutional democracy 
and set up an avowed dictatorship. For the only power 
which can hold down the proposed fourth department 
in which all the powers of government are to be re- 
posed will be a superman head of the administrative 
hierarchy with the ultimate absolute power in himself. 

According to the veto message the judiciary is to 
be confined to “co-ordinating law” in the continually 
narrowing field in which courts are to be permitted to 
recognize rights and treat individuals as equals. They 
may still try automobile accidents, though these are 
not unlikely soon to be committed to bureaus and boards, 
and ordinary debts as between persons still allowed to 
be on the same plane, and ordinary trespasses com- 
mitted by those to whom a higher merit has not been 
attributed by public law. But the weightier matters 
of the law are too high for the courts. They must be 
left to the free hand of administrative officials subject 
only to the control of the supreme executive. 

Today the judges of the land are much in the posi- 
tion of the common-law judges under the Stuarts and 
the judges who enforced the separation of powers upon 
legislatures in the era immediately after the Revolution. 
Then, too, for a time there were those who preferred 
“an ounce of action” to the weightiest considerations 
of how it was done. The judges of today have the same 
duty which the judges had then. No matter how 
chosen or by whom, the common-law judges have on 
the whole stood up successfully for the law of the land. 
Nothing less than the law of the land, under our con- 
stitutional polity determines the cases appropriate for 
exercise of the judicial function. To cut off from the 
province of the judiciary all scrutiny of official action 
infringing individual rights would do away with the 
most characteristic of American institutions, the one 
outstanding American contribution to politics, the con- 
stitutional democracy under which all the powers of 
politically organized society are exercised by officials 
and agencies subject to the law of the land, 








ANALYSIS OF BILLS ACCOMPANYING REPORT OF 
THE ATTORNEY-GENERAL’S COMMITTEE 


Pending Bills 


HE bill prepared and recommended by the ma- 

jority of The Attorney General’s Committee on 

Administrative Procedure is S. 675. The more 
comprehensive bill to give effect to the recommenda- 
tions of Messrs. Carl McFarland, E. Blythe Stason, 
and Arthur T. Vanderbilt, of that Committee, is S. 674. 
Chief Justice Groner, whose “separate statement” is 
printed in this issue, did not submit a definitive bill; 
and none has yet been introduced as embodying his 
views. The Walter-Logan bill, vetoed by The Presi- 
dent in December, will be re- -introduced. The pending 
bills are before the Senate Committee on the Judiciary, 
which has created a sub-committee consisting of Sen- 
ators Hatch of New Mexico, as Chairman, O’ Mahoney 
of Wyoming, Chandler of Kentucky, Austin of Ver- 
mont, and Danaher of Connecticut. This sub-commit- 
tee will soon hold hearings upon all proposals for leg- 
islation as to administrative law and procedure. 


Association Should Continue to Help 


It is expected that, as heretofore, the American Bar 
Association will take part in these hearings, and will 
render such assistance as it can to the enactment of 
suitable and adequate legislation. 


Importance of Open-minded and Cooper- 
ative Action 


Lawyers generally will enter upon their examination 
of these bills with a keen realization that, as stated by 
Mr. Justice Brandeis in Burdeau v. McDowell (256 
U. S. 465, 477), “in the development of our liberty 
insistence upon procedural regularity has been a large 
factor.” Belief in fair play and insistence upon what 
Mr. Justice Cardozo called “the rudiments of fair play” 
in the procedure and practices of the administrative 
agencies, are instinctive in the American ideal of im- 
partial, law-governed justice; and in view of the con- 
ditions now conceded to call for prompt remedy, the 
pending bills will and should be scrutinized from the 
point of view of their adequacy and their fidelity to 
the American tradition. The purpose, as stated by 
The President in his message of December 18th (H. 
Doc. No. 986; 76th Cong. 3rd Session, page 4)— 


“fs not to hamper administrative tribunals, but to-suggest 

' improvements, to make the process more workable and 
more just, and to avoid confusions, and uncertainties 
and litigations.” 


In such a task, there need and should be no pride 
of source or authorship, but only an open-minded will- 
ingness to face the realities and the practicalities, and 
to submerge personal views, if need be, in working 
out a consensus of opinion in behalf of acceptable 
solutions. 


eter Public Service Rendered by 
Whole Committee 


Before any atmosphere of controversy between di- 
vergent views develops, it is appropriate to point out 
several considerations which ought never to be ob- 
scured. The Committee and its staff Lave done monu- 
mental work through its two-year study; the Com- 
mittee actually came to a gratifying measure of 


agreement upon essentials, both in making clear the 
conditions which call for remedy and in developing the 
legislative approach. The Committee members have set 
down their respective views in public documents which 
speak for themselves. From now on, the tasks of 
appraisal and advocacy fairly devolve upon others. 

The report and bills as submitted reveal wholesome 
differences of opinion, ranging from the “majority” 
recommendations to the trenchant views of Chief Jus- 
tice Groner, with “middle ground” taken by Messrs. 
McFarland, Stason; and Vanderbilt. In part, these 
differences of opinion are as to methods, rather than 
as to objectives ; in part, they appear to be fundamental 
and far-reaching. The task remains for the Congress 
to accept the points of agreement, resolve the differ- 
ences as to the scope of needed legislation, and per- 
fect an adequate bill. Thanks to the prodigious labors 
of the whole Committee and the Association’s Com- 
mittee on Administrative Law, the material is fully 
at hand for such a fulfillment. 


Inappropriateness of Terms “Majority” and 
“Minority” Reports 


An understandable tendency is already manifest to 
refer to the Committee report and bill (S. 675) as the 
“majority” action and to denominate as a “minority 
report” the additional views, recommendations and bill 
(S. 674) of Messrs. McFarland, Stason, and Vanderbilt, 
with Chief Justice Groner concurring but going further 
as to separation of the functions. Probably for con- 
venience this terminology will and should be continued, 
as it seems appropriate for some of the divergencies. 

If this is done, it should nevertheless be borne in 
mind that the so-called “minority” have presented what 
is not so much a “dissent” in the true sense as a sub- 
mission of additional views, considerations and recom- 
mendations for legislation, based on essentially the same 
factual showing of administrative procedures and prac- 
tices. At least some members of the “minority” be- 
lieve confidently that if the Committee had been per- 
mitted another month or so to continue its deliberations, 
the accord would have been at least much more nearly 
complete. Faced with a great deal of demand for a 
report early in January, the Committee had to end its 
deliberations, with the result that “minority” members 
stated separately various considerations and legislative 
proposals which otherwise they would have urged in- 
sistently in the Committee, with hopes for acceptance 
in large part. So now the working out of a sound 
and helpful result rests with the Congress, with the 
aid of the lawyers as a part of the public. 


Analysis of Bills 


Using the terms “majority” and “minority” only 
for brevity, this article will point out some of the 
salient differences between the two bills, with some 
references to the Walter-Logan bill. Obviously, no 
complete or sufficient analysis and exposition could be 
made within the available space. Probably the most 
complete commentary as yet available will be found 
in the motes which annotate the “minority” bill as 
appended to the “additional views” of Messrs. McFar- 
land, Stason and Vanderbilt. 

Differences between the “majority” (S. 675) and 
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“minority” (S. 674) bills are denoted by their titles. 
S$. 675 is “A Bill to revise the administrative procedure 
of Federal agencies; to establish the Office of Federal 
Administrative Procedure ; to provide for hearing com- 
missioners ; to authorize declaratory rulings by admin- 
istrative agencies; and for other purposes.” S. 674 is 
“A Bill to prescribe fair standards of duty and proce- 
dure of administrative officers and agencies, to establish 
an administrative code, and for other purposes.” Each 
bill employs (Section 1) the useful device of a legisla- 
tive “declaration of general policy,” but it has been 
pointed out that the declaration in S. 675 does not 
specifically include the protection of statutory, as dis- 
tinguished from constitutional, rights, and does not 
include the safeguarding of benefits as well as the impo- 
sition of restrictions and penalties. 


Particular Features Compared 


I. Creation of the Office of Federal Administrative 

Procedure 

Both bills are happily agreed on the creation and 
the make-up of an Office of Federal Administrative 
Procedure (O F A P), somewhat analogous to the 
Administrative Office of the United States Courts, 
which was established with the hearty support of the 
American Bar Association. The Walter-Logan bill 
contained no such proposal. ‘The Office is to be made 
up of (1) a Director of Federal Administrative Pro- 
cedure, appointed by The President by and with the 
advice of the Senate, for a seven-year term at $10,000 
a year (the “minority” bill specifying that the Director 
shall be “learned in the law or qualified by — 
ence”) ; (2) one of the Associate Justices of the Court 
of Appeals for the District of Columbia, designated by 
its Chief Justice; and (3) the Director of the Admin- 
istrative Office of the United States Courts, who is 
appointed by the Supreme Court. 

To this independent board, as far removed as prac- 
ticable from political considerations and control, the 
respective bills would entrust varying degrees of super- 
vision of the agencies and their procedure, the minority 
bill (S. 674) being much more thorough-going and 
specific. In several highly important respects, the 
“majority” bill (S. 675) places pivotal powers of 
appointments, etc., in the Director alone rather than 
in the three officials constituting the Office. The 
“minority” submits that “to provide for the control or 
supervision of all administrative hearing officers and 
procedures, in every agency of the Federal Government 
including independent commissions, by a single, politi- 
cal official of limited tenure seems obviously unwise.” 

The “majority” bill seems even to leave it to the 
Director to decide what agencies shall be subject to 
the Act. Its proposed Section 106(1) provides that 
“The Director shall designate from time to time, as 
Occasion requires, the administrative establishments of 
the United States which are agencies within the mean- 
ing of this Act.” 


Il. Independent Hearing Commissioners and the Limi- 
tation of the Agencies to Use of Such Hearing 
Commissioners 


Both bills propose to substitute hearing commission- 
ers for the present trial examiners; the bills differ in 
the degree of independence and security of tenure given 
to such triers of the facts, and in the safeguards erected 
to assure that the agencies could not circumvent the 
plan of untrammeled hearing officers, at least in cases 
where the agency wished to assure particular findings 
and results. The Attorney General has pointed out 
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that “it may well be questioned whether an agency head 
who is so arbitrary as to need curbing will name so fair 
and courageous a group of subordinates as will apply 
the needed curb.” 

Both bills provide for the appointment of hearing 
commissioners for each agency upon nomination by the 
agency. Nominations and appointments are to be made 
“on the basis of merit and efficiency alone,” with “no 
political test or qualification” permitted or given con- 
sideration. The “majority” bill vests the power of 
appointment in the Director; the minority bill vests it 
in the three men constituting the Office, after “consid- 
eration and approval! of the training, experience, char- 
acter and temperament of such nominees” to discharge 
their particular duties. The “majority” bill gives a 
seven-year term which is less than the present term of 
trial examiners ; the “minority” provides a twelve-year 
term. The “majority” bill continues for each agency 
a chief hearing commissioner ; the “minority” fears that 
such an officer may continue to be the instrument for 
agency control and discipline over the independence and 
control of hearing commissioners. 

The “majority” bill (Section 302(7)) authorizes 
“provisional” appointments by the agency for not more 
than one year, which might enable an agency to test 
out the amenability of a hearing commissioner before 
nominating him for a full appointment. The “majority” 
bill (Section 302(8)) authorizes also, with the 
aproval of the Director (not the Office), a “temporary” 
appointment “for the purpose of hearing a particular 
case,” under indicated circumstances, which have been 
questioned as affording the agency an escape from the 
whole independent hearing commissioner system, at 
least in the cases which need it most. Section 302(6) 
(a) of the “majority” bill provides for the suspension 
of hearing commissioners by the agency, without salary, 
and for their removal after hearing before the Director 
and two other persons designated by the Office. This 
has been objected to as leaving the hearing commis- 
sioners faced always with the possibility that they may 
be suspended from office, without pay, for long periods, 
pending the uncertain outcome of removal proceedings. 
The hearing commissioner system is suspended under 
Section 303(2) of the “majority” bill where the facts 
are agreed, which deprives parties of the independent 
judgment of hearing commissioners in such cases, and 
deprives them of the benefit of a hearing commissioner’s 
decision upon which arguments before the agency may 
be made. 

The “minority” bill (S. 674) contains provisions 
intended to prevent agencies from evading or by-pass- 
ing the independent commissioner system. 


IIT. Separation of Administrative and Prosecuting 
Functions from Quasi-Judicial Functions 

Except in the respects already indicated, the “ma- 
jority” bill (S. 675) does not go far in accomplishing 
a separation of functions. The “minority” bill goes 
further, but tries to keep within the limits of what 
Messrs. McFarland, Stason and Vanderbilt deem to be 
practicable, without risking impairment of the effective 
functioning of the agencies. In the absence of a more 
thorough-going separation, the “minority” urge the 
statutory authorization of a broader judicial review, as 
an essential safeguard. The two bills should be exam- 
ined for the details of their proposals as to the separa- 
tion of powers. 


Although agreeing generally with the others of the 

















“minority,” Chief Justice Groner’s “separate statement” 
challenges both bills as not going nearly far enough in 
accomplishing a present separation. 


IV. Scope of Judicial Review 


The “majority” bill (S. 675) would not broaden 
substantially by statute the scope of judicial review of 
agency decisions. The “minority” bill (Section 311(e) ) 
would authorize judicial review of all relevant ques- 
tions of (1) constitutional right, power, privilege or 

_-/ immunity; (2) the statutory authority or jurisdiction 
of the agency; (3) the lawfulness and adequacy of 
procedure; (4) findings, inferences or conclusions of 
fact unsupported, upon the whole record, by substantial 
evidence ; and (5) administrative action otherwise arbi- 
trary or capricious. 


V. Code of Fair Standards of Duty and Procedure of 
Administrative Officers and Agencies 
























































The “minority” propose and strongly urge such a 
code of ethics and fair play, by legislative authority, for 
the members, staff, hearing commissioners, etc., of the 
agencies. The “majority” submit no such code for 
enactment, and express earnest doubt whether many of 
the matters contained in the “minority” standards are 
advisable subjects for legislation at all. 

Contained in the “minority” code are many provi- 
sions which should be examined as of special interest 
and importance to lawyers, as affecting their standing 
and rights, and those of their clients, before the admin- 
istrative agencies. 


VI. Other Significant Provisions and Omissions 


As to the “majority” bill (S. 675), it has been 
pointed out that 


(1) Its delegation of authority (Section 3) is not 
limited by (a) a requirement for publicity of all delega- 
tions, and (b) a provision that delegations shall not 
operate so that hearings are held before a subordinate 
officer with review or revision before a superior officer 
without hearings or argument. 

(2) All types of rule-making are not listed and iden- 
tified in Section 201 of the “majority” bill. 
~(3) Its Section 301, regarding the application of the 
‘adjudication title, (a) accords no right to a hearing, but 

merely applies where the law already requires a hearing, 
eand‘even then only where decision is by law required to 
ybermade “upon the basis of a record made in the course 
of such hearing” (which leaves open the vexed question 
whether administrative agencies are ever confined to the 
record) ; (b) does not apply to hearings held before the 
highest authority of the agency or before a member of 
its board, or an officer of one of the states; (c) does 
fiot’ exempt from formal administrative adjudications 
those matters which are subject to trial de novo; and 
(d) does not provide for the conferring of necessary 
powers upon, or the giving of necessary directions to, 
exempted agencies or processes. 

(4) . Section 304(4) of the “majority” bill places the 
burden upon the parties to request opinions of hearing 
commissioners. 

(5) Title IV, respecting declaratory rulings, leaves 
it to the “discretion of the agency whether it will issue 
such rulings. 

The following further items have been noted as to 
the “majority” bill in comparison with the “minority” 
bill: 








(a) . There is no direction for decentralization of 
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authority. See Minority bill, Sec. 103(c). 

(b) There is no statement of right of parties to 
appear. See Minority bill, Sec. 104. 

(c) There is no statement respecting admissions of 
attorneys or others to practice. See Minority bill, 
Sec. 105. 

(d) There is no treatment of the problem of inves- 
tigatory powers. See Minority bill, Sec. 106. 

(e) There is no statement of a rule regarding the 
issuance of administrative subpoenas. See Minority bill, 
Sec. 107. 

(f) There is no statement requiring equality of 
treatment in matters of publicity or the limitation of 
publicity in confidential situations. See Minority bill, 
Sec. 108. 

(g) There is no clear vesting of the authority over 
hearing commissioners and procedures in a governing 
board of non-political officers. See Minority bill, Sec. 
109(a). 

(h) There is no provision for disciplinary action for 
wilful disregard of the statute. See Minority bill, 
Sec. 110. 

(i) There is no provision for suspension of provi- 
sions in case of unforeseen difficulty. See Minority bill, 
Sec. 111. 

(j) There is no declaration of policy respecting rule- 
making. See Minority bill, Sec. 200. 

(k) There is no prohibition of, secret rules. See 
Minority bill, Sec. 203. 

(1) There is no provision requiring the rescission 
of withdrawn invalid rules. See Minority bill; Sec. 
204. 

(m) There is no provision requiring non-public in- 
vestigation prior to rule-making. See Minority bill, 
Sec. 206. 

(n) There is no provision specifying the nature of 
notice to be given in connection with rule-making. See 
Minority bill, Sec. 208. 

(o) There is no enumeration of types of rule-making 
procedure. See Minority bill, Sec. 209. 

(p) There is no recognition of judicial review of 
rules. See Minority bill, Sec. 211. 

(q) There is no requirement that rulings, as dis- 
tinguished from rules, shall be published and shall not 
be utilized as substitutes for formal rules. See Minority 
bill, Sec. 212. 

(r) As to administrative adjudications, there is no 
provision for expedition of the process. See Minority 
bill, Sec. 302. 

(s) There is no express provision authorizing in- 
formal procedures upon consent of the parties. See 
Minority bill, Sec. 303. 

(t) There is no requirement of adequate notice or 
any other type of notice. See Minority bill, Sec. 305. 

(u) There is no provision permitting private parties 
to have access to the record. See Minority bill, Sec. 306. 

(v) There is no provision regarding answers of 
responsive pleadings. See Minority bill, Sec. 307. 

(w) There is no definition of the areas in which 
formal procedures shall be available. See Minority bill, 
Sec. 308. 

(x) There is no provision for the internal segrega- 
tion of prosecuting and deciding functions. See Minority 
bill, Sec. 309(a). 

(y) There is no provision that the functions of pre- 
siding officers shall be judicial in nature and subject to 
the canons of judicial ethics. See Minority bill, Sec. 
309(b). 
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(z) There is no provision for reappointments of 
hearing commissioners except with the approval of 
agencies. See Minority bill, Sec. 309(c) (1). 

(aa) There is no requirement for the application of 
See Minority bill, Sec. 


the principles of evidence. 


309(h). 


(bb) There is no provision respecting cross-exam- 
ination, written evidence, depositions, or stipulations. 


See Minority bill, Sec. 309(i). 


(cc) There is no limitation upon the scope of official 
notice. See Minority bill, Sec. 309(j). 
There is no provision requiring that decision 
See Minority bill, Sec. 


(dd) 
be confined to the record. 
309(m) (4). 
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(ee) There is no provision that deciding officers shall 
personally master those portions of the record relied 
upon by the parties. See Minority bill, Sec. 309(m) (4). 

(ff) There is no limitation regarding sanctions and 
no expression regarding the grant of benefits. See 


Minority bill, Sec. 310. 


(gg) 


There is no provision regarding the availabilit 
and scope of judicial review. See Minority bill Sec. 311. 


The foregoing details of analysis may be helpful in 
determining what should be included in, and what 
should be excluded from, an adequate and acceptable 
bill. It is to be hoped for that such a bill can soon be 


agreed upon, accepted, and urged, by all concerned. 





SUMMARY OF ATTORNEY GENERAL’S COMMITTEE 
REPORT BY DEAN ACHESON, CHAIRMAN 


Note: The following summary of its 
voluminous report was prepared for re- 
lease to the press by Chairman Acheson 
for the Committee. Repetition of names, 
etc., has been deleted —Ed. 


Purpose and Methods 


The President’s instructions to the 
Committee were to make a thorough 
study of existing administrative prac- 
tices and procedures “with a view to 
detecting any existing deficiencies and 
pointing the way to improvements.” 
Administrative procedures are the meth- 
ods which have been devised for carry- 
ing out the duties which Congress has 
assigned to these agencies. The Com- 
mittee has not undertaken to pass upon 
the wisdom or efficacy of the legislation 
administered by the Federal agencies, 
the propriety of their regulations, or 
the correctness of their decisions. Its 
field of inquiry has been limited to their 
procedures and procedural practices. 

27 Monographs 

The Committee decided at the outset 
of its work that thorough understanding 
of the actual practices and procedures 
of the agencies was essential both to 
fair criticism and to intelligent recom- 
mendations for improvement. Under its 
direction, therefore, the Committee’s 
staff prepared a series of 27 monographs 
on the existing procedures and practices 
of those Federal agencies which chiefly 
affect private interests. These were 
widely published, and in June and July, 
1940, the Committee held hearings at 
which its obtained the comments and 
opinion of the public and the Bar. Upon 
the basis of this material the Commit- 
tee’s recommendations are laid. 


Variety of Agency Functions 


The Committee found that no single 
fact is more striking in a review of 
existing Federal administrative agencies 





than the variety of duties which are 
entrusted to them to perform. This 
central fact makes generalization in 
description difficult. It makes even 
more difficult generalization in prescrip- 
tion. But the Committee has regarded 
these difficulties not as a barrier but a 
warning. It has become convinced that 
there should be general improvement in 
administrative procedure at the stage of 
formal hearing and decision. Accord- 
ingly, its recommendations, both in its 
report and its bill, include major pro- 
posals for generalized action at this 
stage. In considering either the present 
proposals or suggestions which may 
grow out of future study, however, 
awareness of the difficulties of general- 
ization remains important, and persis- 
tent testing in specific applications is 
imperative. 


Administrative Process Not New 


The administrative process is not new. 
Administrative agencies were utilized 
by colonial legislatures and the first 
session of the first Congress enacted 
three statutes conferring administrative 
powers, which are antecedents of stat- 
utes still administered by two existing 
agencies. Of the approximately 50 
existing agencies or subdivisions dis- 
cussed by the Committee, 11 trace their 
beginnings to a period prior to the close 
of the Civil War and only 17 to the 
period from 1930 to 1940. Where Con- 
gress has chosen administrative instead 
of purely executive action, the adminis- 
trative process is not an encroachment 
upon the rule of law, but is an extension 
of it. From the beginning, the adminis- 
trative process has been utilized to limit 
discretion, to effectuate social legisla- 
lation, to provide for continuity of 
attention and clearly allocated responsi- 
bility, or to provide for action which 
because of practical or legal limitations, 





neither the courts nor Congress could 
themselves handle. 


Need for Delegation by Agency 
Head 

A necessary characteristic of admin- 
istrative procedure and organization is 
delegation. The agency heads cannot do 
everything; and, when they try to do a 
little of everything, the important tasks 
of direction and supervision, of final 
decision of cases, and establishment of 
guiding principles suffer. 

Internal Management 


The agencies differ in the degree to 
which they have faced and mastered 
the problem of organization to sift out 
and_ dispose of the matters which do 
not need the personal decision .of the 
chiefs. The following recommendations, 
embodied in the Commiittee’s bill, are 
all in effect in some agencies. They are 
necessary to give the citizen a chance 
to deal with an official who has au- 
thority to act and to give the heads of 
the agency the time to decide fairly 
and wisely important matters affecting 
public interest and private right. 

Matters of personnel and. internal 
management should be entrusted to an 
executive officer responsible to a single 
member or small committee of the 
agency chiefs. 

Routine applications, such as for ex- 
tension of time or waivers of formal 
requirements, should also be delegated 
to responsible officials similarly super- 
vised. 

Needful Powers and Authority 

Authority should ‘be given to respon- 
sible officials to dispose of matters if 
agreement is possible, or to institute 
formal proceedings if ‘it is not, under 
controls which provide® for (a) ‘the 
statement by the chiefs. of the’ prin- 
ciples which the officials -shall ‘follow, 
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(b) the reference of all novel or doubt- 
ful questions to the chiefs, and (c) sub- 
mission of summarized statements of 
action taken by subordinate officials so 
that the chiefs may inquire into any 
matter as to which they may have 
doubts. 

The special officers recommended be- 
low should be created, where the agency 
heads do not themselves hear the testi- 
mony in formal cases, to hear the 
evidence and make the initial decision 
subject to appeal and review by the 
chiefs. 


Need for Public Information 


An important defect in the field of 
administrative law is the lack of ade- 
quate public information concerning its 
substance and procedure. Where an 
agency does not publish its rules or 
inform the public concerning its policies 
or procedures, public suspicion is en- 
gendered and the belief arises that the 
agency acts according to its whims. 
The Committee recommends in its re- 
port and proposes in its bill, therefore, 
that agencies publish their policies, their 
internal structure and organization, and 
the procedures available in order that 
persons dealing with an agency can 
know what the law is, and where to go, 
whom to see and what to do. Except 
in unusual circumstances, agencies 
should explain their decisions by writing 
reasoned opinions. And to achieve a 
measure of certainty and protection to 
individuals in advance of litigation, the 
Committee recommends that agencies be 
authorized by statute to issue declara- 
tory judgments, binding on the agencies 
and the parties, and subject to judicial 
review. 


Importance of Informal 
Procedures 


Probably over 90% of the matters 
coming before administrative agencies 
are disposed of informally with the 
acquiescence of the private interest af- 
fected and without formal trial pro- 
ceedings. This must be so or government 
could not function. There cannot be a 
trial to close every tax return, or to 
pay every social security or veteran’s 
claim or to grant every license. The 
same is true in more controversial mat- 
ters. In the first four years of its exis- 
tence the National Labor Relations 
Board closed 12,227 cases in only 8% 
of which was it necessary to go to 
formal proceedings. 

Informal procedures are vitally im- 
portant to the citizen. Some improve- 
ments are desirable. For, although 
formal proceedings are usually available 
to a dissatisfied party, they are often 
impractical for him; and in those cases 
the true safeguard lies in improving the 
informal procedure. 
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Decisions Based on Inspection, Etc. 


Where the decision is based on an 
inspection or test, as in grading grain 
or perishable products, or inspecting 
locomotives, ships, or airplanes, or pass- 
ing on the skill of an airplane pilot, 
seaman, or truck driver, the inspector 
should be carefully chosen, his work 
constantly checked by his superiors, and 
a right to re-examination or reinspec- 
tion by another and more experienced 
inspector should be provided where 
feasible. 


Formal Proceedings Sometimes 
Harmful 


Where the mere institution of formal 
proceedings may be fatal to the private 
interest, as, for instance, in the issuance 
of stop orders by the Securities and 
Exchange Commission, holding up the 
registration of securities to be offered 
for sale, the agencies have developed 
informal procedures by which questions 
can be threshed out in advance, objec- 
tions avoided, and formal proceedings 
made unnecessary. These can be de- 
veloped further in the direction of 
having available a member of the com- 
mission with authority to speak for it, 
or refer questions to it at once, and thus 
save precious time. 


Cease and Desist Proceedings 


The Committee recommends _ that 
agencies which bring proceedings for 
the discontinuance of practices pro- 
hibited by law employ the informal 
methods used by the Federal Trade 
Commission and the National Labor Re- 
lations Board to obtain in appropriate 
cases discontinuance by agreement with- 
out issuing complaints. It recommends 
also that, even after complaints have 
been issued, consent orders to assure 
future compliance with the law may 
be justified without insistence that the 
respondent admit past conduct which 
amounts to a violation of the law. These 
are cases where the border line between 
legal and illegal conduct is shadowy and 
is affected by the purpose or effect of 
the conduct. A party is often willing 
to define clearly what shall not be done 
in the future, while denying that pre- 
cisely those acts have been done in the 
past. 

Formal Trials 


Formal trial with sworn witnesses, a 
stenographic record, briefs, and findings, 
 Xecurs in cases, few in relation to the 
total volume, where informal methods 
have failed or are unsuitable to produce 
a satisfactory adjustment of the contro- 
versy. They have, however, an impor- 
tance out of proportion to their numbers, 
because positions are strongly held, and 
the issues involved are often difficult 
and novel. As a result, it is of particu- 
lar importance, not only to assure im- 
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partiality in decision, but public conf. 
dence in that impartiality. 


Hearings 


In very few agencies can the head of 
the agency or a member of the board 
or commission hear the testimony and 
make the initial decision. This is done 
by an official usually called an examiner. 
The Committee has observed that where 
the importance of these officials is ree. 
ognized in the salary paid, the authority 
and independence of judgment accorded, 
and in the weight given to their de- 
cision, able men are attracted, the pro- 
ceedings are well conducted and have 
the respect and confidence of the public. 
Where this is not so, the proceedings 
deteriorate, the entrance of anonymous 
reviewers to winnow out the essentials 
of the case makes for loss of confidence 
and suspicion as to the real seat of de- 
cision. 


“Hearing Commissioners” 


The Committee accordingly recom- 
mends that to every agency in which 
the heads do not themselves hear 
the cases, officials called hearing com- 
missioners be added. They should be 
men of ability, stature, and prestige, 
should be appointed for definite terms 
of seven years, and should be paid sub- 
stantial salaries fixed by law. They 
should constitute a separate unit in the 
agency’s organization, not subordinate 
to anyone, but having the relationship 
to the head of the agency that judges 
of lower courts have to the appellate 
judges who review their decisions. They 
should have no functions other than 
those of presiding at hearings or pre- 
hearing negotiations and of initially 
deciding cases that fall within the 
agency’s jurisdiction. They should be 
nominated by the agency heads, but 
should be approved and appointed by the 
Office of Federal Administrative Proce- 
dure, the creation of which is also rec- 
ommended—composed of a Director, 
appointed by the President with the 
advice and consent of the Senate, a 
Justice of the United States Court of 
Appeals for the District of Columbia, 
designated by its Chief Justice, and the 
Director of the Administrative Office 
for the United States Courts, who 1s 
appointed by the Supreme Court of the 
United States. 


Findings of Commissioners 
The findings and decision of the hear- 
ing commissioner should become that of 
the agency unless within a specified time 
appeal is taken by a party or review 
ordered by the agency heads on theif 
own motion. 


Review by Agency Heads 


Review by the agency heads should 
be limited to specific grounds set out 
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by the party seeking it, or in the order 
of the agency heads directing it, and 
there should be no obligation upon the 
agency heads to examine portions of the 
record not cited in support of allega- 
tions of error. Conclusions and inter- 
pretations of law should of course, be 
open to full review; but the agency 
heads should be reluctant to disturb 
findings of fact by a hearing commis- 
sioner unless convinced that they were 
contrary to the weight of the evidence. 


Separation of Functions 


This procedure, which the Committee 
has embodied in its bill, should result 
in the elimination of review staffs. 
Where agencies are headed by a board 
or commission, argument on appeal 
should be made before, and the decision 
should be made by, the heads themselves, 
sitting in divisions if necessary. They 
may be aided by assistants, but these 
should be true assistants and not substi- 
tutes. In single-headed departments or 
agencies, the Committee recommends 
that all pretense of ‘consideration of 
each case by the agency head be aban- 
doned, and that there be created boards 
of review or chief deciding officers who 
would exercise the final power of de- 
cision, subject only to review by the 
agency head when he should grant an 
appeal at his own discretion. And when 
he does so, the Committee believes he 
must be required to assume the burden 
of personal decision. 

The Committee agrees, of course, 
that the same person should not be both 
prosecutor and judge. It believes that 
the recommendations made above pre- 
clude that situation. Under these rec- 
ommendations the function of investiga- 
tion and presentment will be in officials 
especially charged with this task, and 
the function of hearing and deciding, 
subject to appeal and review, will be 
in hearing commissioners carefully 
chosen and separated from all other 
functions. A study of the organization 
and procedures of such agencies as the 
Interstate Commerce Commission con- 
vinces the Committee that by separation 
of function within the agency impar- 
tiality of decision and public confidence 
in that impartiality can be achieved, and 
that to confer authority to hear and 
decide cases upon another and separate 
agency would seriously hamper admin- 
istrative effectiveness without compen- 
sating advantages. 


“Prosecuting” Agency vs. 
“Deciding” Agency 


The Committee has considered care- 
fully the possibility of separating the 
functions of an agency entirely by 
creating a “prosecuting” agency and 
a “deciding” agency. But it does not 
believe the method is adaptable to mat- 
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ters of regulation with which most 
administrative agencies are concerned. 
In such cases the protection of private 
interests lies in the impartial ascertain- 
ment of the facts, for which the Com- 
mittee’s recommendations provide. It is 
not furthered, and effective administra- 
tion is hampered, by dividing between 
two agencies the interpretation of the 
law and the exercise of judgment, 
subject to court review. 


Court Review 


Court review of administrative deci- 
sions is at present available by statutory 
proceedings or by suits at law or in 
equity in substantially all cases in- 
volving private right. Where the case 
involves a matter with which by con- 
stitutional doctrine Congress is free to 
deal as it sees fit, such as the conditions 
under which one may contract with the 
Government or obtain a grant of money, 
aiuong others, there may be no right to 
court review, although Congress often 
provides for it. For the most part, 
the courts themselves determine who is 
entitled to review and what may be re- 
viewed. The Committee believes that 
the judicial review which now exists is 
wise and should be maintained. Changes 
in the limitations which have developed 
should be made by Congress or the 
courts only for specific situations and 
upon re-appraisal of the particular in- 
terests involved; the Committee believes 
that they may not wisely be effected by 
general legislation. 


Function of Judicial Review 


The_proper function_of judicial _re- 
view is to confine administrative action 
to the fair exercise of legally conferred 
authority, not to substitute judicial for 
administrative decision. The judicial 
inquiry should, broadly speaking, be 
limited to whether the agency acted 
within the scope of its authority, 
whether the procedure was fair and 
whether the decision was based upon 
substantial evidence. The courts have 
the final word on statutory and consti- 
tutional interpretations; they require 
that a fair hearing be given; and they 
check arbitrariness or incompetence by 
their requirement that substantial evi- 
dence of record support the administra- 
tive findings of fact. The Committee 
does not believe that general legislation 
broadening the scope of this review is 
either wise or feasible. Reviewing courts 
do not and cannot insure “right” deci- 
sions; the best assurance of fair and 
correct determinations lies in the recom- 
mended improvement in the earlier 
phases of administrative procedure and 
in a wise choice of administrative per- 
sonnel. Any attempt to transfer indis- 
criminately to the courts the burden of 
passing independently upon all the 
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matters adjudicated by administrative 
agencies would break down the judicial 
machinery and deprive the administra- 
tive process of all utility. 


Mistaken Review 


Unnecessary difficulties exist, how- 
ever, where there is doubt as to the 
proper court or method of review. Ac- 
cordingly, the Committee recommends 
and proposes in its bill that if a wrong 
method of review is sought, or if the 
action is brought in the wrong court, 
the court shall, if it has jurisdiction, 
grant review as if the proper method 
were chosen, and, if only another court 
has jurisdiction, the case shall not be 
dismissed but shall be transferred to the 
proper court. 


Administrative Rules and 
_ Regulations 


Administrative rule-making under 
Congressional authority has been fami- 
liar since the beginning of the Federal 
Government. As Congress has dealt 
with more complex matters it has relied 
increasingly on the administrative 
branch to supplement broad principles 
established by statute with subsidiary 
rules made in the light of investigation 
and experience. 


Rule-making Should Be 
Encouraged 


Regulations are to be encouraged, not 
discouraged. The citizen wants to know 
what the rules are which the adminis- 
trator is following. In some cases it 
makes little difference what the rule is— 
within the limits of the statute—so long 
as it is known. In other cases, it is 
of utmost importance that those affected 
by the rule be given a chance to express 
their views. Sometimes private persons 
express opposing interests. Sometimes 
the public agency has to safeguard the 
interest of those who are disorganized 
and inarticulate. 


Rule-making Per Se 


Administrative agencies have devel- 
oped three aids to rule-making which 
are used singly or together: investiga- 
tion by its own staff; informal dis- 
cussion with outside interests affected ; 
and public hearings. The first is all 
that is necessary when the question is 
one of interpretation of law and the 
field of choice is narrow. The second 
is successful when the interests involved 
are organized and united in view. The 
third is resorted to widely when in- 
terests clash and the subject is one 
affecting many people in a vital way. 
Unless the subject of the rule is of 
considerable importance to private in- 
terest, hearings are not attended, and 
the agencies must affirmatively, by in- 
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vestigation or conference or both, de- 
velop the considerations and viewpoints 
which must be weighed. Furthermore 
public hearings are of little value un- 
less proposals are formulated in ad- 
vance so that the discussion may be 
pertinent and not general. 


Hearings on Rule-making Per Se 


The Committee is impressed with 
the extent of the present use of public 
hearings. It does not recommend that 
a general requirement of public hearing 
be made in advance of the adoption of 
a rule. It does not believe that neces- 
sary or desirable either in the interest 
of private persons or governmental ef- 
ficiency. The Committee does believe 
that wherever possible an opportunity 
should be given for persons to express 
their views. 

To that end the Committee recom- 
mends that the existing general use of 
informal conferences and public hear- 
ings’ be continued, and further, that 
unless the agency certifies that stated 
circumstances require immediate effec- 
tiveness, the regulations shall not be- 
come effective until 45 days, or longer 
if so provided, after they have been 
published in the official Federal Regis- 
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ter. This will give an opportunity for 
protest if any exists. Further to in- 
crease the possibility of participation 
of individuals in the rule-making pro- 
cess, the Committee recommends, and 
proposes in its bill, that persons be 
given the right to petition an agency 
for the issuance or amendment of a 
rule. 


Annual Reports as to Rules 


In order to inform Congress both of 
the rules made, the protests against pub- 
lished rules, the methods employed in 
making the rules, and the petitions filed 
for promulgation or amendment of 
rules, the Committee recommends fur- 
ther that a report be made annually by 
each agency to Congress setting forth 
all of these matters. 


Court Review of Rules 


The Committee does not believe that 
court review of rules apart from a con- 
crete case is desirable or can be effec- 
tive to safeguard any private interest. 
Its recommendations for declaratory 
rulings upon the application of persons 
showing an interest actually affected by 
a rule, subject to court review, go as far 
as the Committee believes it possible to 
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go soundly in determining rights in ad- 
vance of action. 


“Office of Federal Administrative 
Procedure” 


Finally the Committee recommends 
that an “Office of Federal Administra- 
tive Procedure” be created to perform— 
in addition to its part in the selection 
of hearing commissioners and acting 
as a trial board to determine any 
charges which might be brought against 
them—much the same function for the 
administrative agencies as the Admin- 
istrative Office for the United States 
Courts performs for the Federal courts. 
Much can be done in simplifying and 
making more uniform such matters as 
admission to practice, pleadings, the 
issuance of subpoenas, in developing 
organizations for rule-making and reg- 
ularizing types of procedures applica- 
ble to the formulation of the more usual 
types of rules, and in simplifying and 
reducing the number of reports now re- 
quired to be filed with administrative 
agencies. In other words, there is need 
for continuing study of improvements 
in procedure and the stimulus of contin- 
uing recommendations and reports of 
improvements inaugurated in one or an- 
other agency. 


ADDITIONAL VIEWS AND RECOMMENDATIONS 
OF MESSRS. McFARLAND, STASON 
AND VANDERBILT 


NOTE—The following summary of 
the additional views and recommenda- 
tions of Members McFarland, Stason 
and Vanderbilt was prepared for release 
to the press by Mr. McFarland. Repeti- 
tion of names, etc., has been deleted.— 
Ed. 


A Code of Fair Standards 


A code of standards of fair admin- 
istrative procedure for federal admin- 
istrative agencies, which would, by 
statutory enactment, provide a code of 
ethics for these agencies, is presented 
in a statement attached to the report of 
the Attorney General’s Committee. In 
[our] opinion the committee report falls 
far short of the requirements of an ade- 
quate basis-for the improvement of 
American administrative law. 

Chief Justice D. Lawrence Groner 
of the Court of Appeals of the District 
of Columbia filed a separate memoran- 
dum in which he concurs with the rec- 


ommendation of the minority, though 
declining to support the legislative rec- 
ommendations of either the majority 
or the minority of the committee. 


Minority Code 


The proposed bill of the minority 
members provides many safeguards not 
contained in the committee’s proposal, 
nor in the recently defeated Logan- 
Walter Bill. 

One of the most important features 
of the minority proposal provides that 
the functions of those presiding at hear- 
ings shall be “judicial in nature” and 
their conduct governed by “the accepted 
canons of judicial ethics.” The effect 
of this provision in obviating ex parte 
consultations with officers and em- 
ployees within an agency of which the 
defendant has no knowledge and which 
are not part of the record is obvious. 
The enactment of the proposed legis- 
lation would sound the death knell of 


review attorneys for it is contemplated 
that those who decide a case within an 
agency shall personally know the record 
on which the decision is based. 
Another important feature of the 
code proposed by the minority is the 
provision that all publicity issued to 
newspapers by an agency shall give as 
much prominence to the position taken 
by the defendants as to that taken by 
the agency in the interest of fair play. 
The statement goes on to say: “No 
careful student of administrative law 
would impair administrative efficiency, 
yet all desire that the procedures of the 
administrative agencies of government 
be fashioned to promote justice, fair- 
ness, and responsiveness to the public 
will as in a democracy they should be.” 


Fundamental Points of Difference 


The minority members present sepa- 
rate views (1) on the need for the sep- 
aration of the judicial function from 
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other activities of the administrative 
agencies, (2) the necessity of more ef- 
fective judicial review of the decisions 
of administrative agencies, and (3) the 
high desirability of a code of legislative 
standards of fair procedure. 


Separating Judicial Function 


On the need for separation of judi- 
cial function from the other functions 
in the agencies, their statement points 
out that in administrative agencies the 
stages of “making and applying the 
law have been telescoped into a single 
agency. In this drastic concentration, 
many customary procedural safeguards 
have disappeared. The legislature no 
longer prescribes the rules, but these, as 
often as not, are incomplete, since it is 
easier for an administrative agency to 
judge each case than to attempt to for- 
mulate rules. The same agency which 
prescribes such rules is then also. the 
investigator, the prosecutor, the judge, 
and to a large extent the appellate tri- 
bunal. It is given a staggering load of 
work and must necessarily delegate 
many of these functions to subordi- 
nates. There is no jury. One employee 
acts as prosecutor, another as presiding 
judge, and another as appellate judge.” 

The minority statement points out 
that President Roosevelt in 1937 sub- 
mitted a plan based on the report of 
the Brownlaw Committee, for the sepa- 
ration of the judicial from the other 
functions of an agency and also dis- 
cusses the majority report of the com- 
mittee against complete segregation. 

The minority goes on: “As a general 
policy, the whole Committee agrees 
that at least a separation of functions 
within each agency should be provided. 
The principal recommendation made in 
its report deals with the creation of 
special commissioners who shall hear 
and initially decide contested cases. We 
agree that, in the absence of complete 
separation, this general recommendation 
could be made to aid greatly in estab- 
lishing impartiality in administrative 
adjudication, if coupled with adequate 
provision for judicial review and the 
enactment of an administrative code as 
set forth below. But in our judgment 
the recommendation cannot achieve the 
complete independence that_is essential 
for the exercise of the adjudicatory 
lunction; and its use, therefore, should 
be confined to those cases where com- 
plete Separation of functions is _not 
possible.” 


Court Review 


In its discussion of judicial review, 
which forms the second subject of the 
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statement, the minority group declares 
that the question of separation of func- 
tions and the problem of judicial review 
are interrelated. On this point, the 
statement continues: “Where there i$ 
Farha 8 of adjudicating 
fiffictions, or where there is merely 
partial or ‘internal’ separation of func 
tions, the function of the courts be 
comes of paramount importance. Wher 
powers of legislation, investigation, 
prosecution, adjudication, and appellat 
review are merged in a single agency 
the courts must exercise broad author 
ity to prevent abuses of such concen 
trated powers.” 

After considering the present prac- 
tice, and its shortcomings, the minority 
adds: “Judicial review is one of the 
important balances of our governmental 
system. It should not be too broad and 
searching or it will hamper administra- 
tive efficiency. It should not be so re- 
stricted or so devitalized as to fail as a 
check upon palpable administrative error 
or abuse of power. The proper divid- 
ing line between the power of adminis- 
tration and that of the courts is not easy 
to draw, but the attempt to draw it in- 
telligently must be made and certainly 
every effort should be made to eliminate 
the more obvious defects.” 


“The limits of judicial review are be- 
ing decidedly narrowed, at least by some 
courts, so that important litigated issues 
of fact may be conclusively determined 
by administrative officers even though 
their decisions are based upon clear, 
palpable, and manifest error. 

“Furthermore, the present standards 
of judicial review are unsatisfactory be- 
cause of the very manner of their es- 
tablishment. The scope of review is, in 
effect, being determined by the usual 
case-to-case procedure of the courts. 
This necessarily results in a microscopic 
view of the field as each point is pricked 
in the line of demarcation. The process 
is unfair to litigants and burdensome 
to the courts.” 

The minority makes the following 
recommendations on this topic: 

“Until Congress finds it practicable 
to examine into the situation of par- 
ticular agencies, it should provide more 
definitely by general legislation for both 
the availability and scope of judicial 
review in order to reduce uncertainty 
and variability. As the Committee rec- 
ognizes in its report, there are several 
principal subjects of judicial review— 
including constitutional questions, statu- 
tory interpretation, procedure, and the 
support of findings of fact by adequate 
evidence. The last of these should, ob- 
viously we think, mean support of all 
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findings of fact, including inferences 
and conclusions of fact, upon the whole 
record. Such a legislative provision 
should, however, be qualified by a di- 
rection to the courts to respect the ex- 
perience, technical competence, special- 
ized knowledge, and discretionary au- 
thority of each agency. 

“In the second place, Congress should 
classify types of cases and provide spe- 
cial degrees of review as to each. If, 
for example, Congress should feel that 
important issues arising under a regula- 
tory statute, involving the limits of in- 
terstate commerce, should be protected 
by a closer judicial scrutiny than other 
issues, those issues could be singled out — 
for review according to the ‘weight of 
evidence’ or some other appropriate 
formula. On the other hand, and again 
to offer only a single example, if Con- 
gress should desire only a minimum of 
review of fact questions arising under 
employees’ compensation legislation, 
these too could be singled out for spe- 
cial treatment. 


“Without attempting to analyze the 
various types of cases and to formulate 
the proper standard of review to be 
applied to each, a few general observa~ 
tions may be made. First, though the 
judiciary cannot be expected to do the 
work -of administration, it should be 
utilized to protect against clear error. 
The graver the possible effects of the 
error, the more searching should be 
the judicial power of review. Secondly, 
when discretionary power is validly 
conferred by Congress upon an admin- 
istrative agency, the courts should not 
interfere in its exercise unless there is 
an obvious abuse of discretion. Thirdly, 
the courts should pay due attention to 
the fact that the decision under review 
has been rendered by a tribunal trained 
by experience to decide the questions 
at issue. Fourthly, since manifestly 
incorrect decisions by administrative 
agencies should not be permitted to 
stand, the ‘substantial evidence’ rule, if 
it means a more restricted review, 
should be clarified by more precise leg- 
islative language. 

“In view of existing deficiencies, we 
think it not sufficient to await and rely 
solely upon the benefits of a reorganiza- 
tion of subordinate administrative hear-_ 
ing officers and their procedure as rec- 
ommended by the Committee, although 
such reorganization, if adequately di- 
rected by statute and faithfully carried 
out, will be productive of much good. 
It is unsatisfactory to the citizen and 
unfair to the courts to provide for ju- 
dicial review without defining its scope. 
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In effect the courts are asked to choose 
between themselves and other public 
agencies, they are asked to assume or 
deny themselves power of review, and 
they are made a party to the result of 
conflicting statutory interpretations. 
Under these circumstances, it is natural 
that the courts should lean backwards 
to deny themselves powers which Con- 
gress has not clearly conferred upon 
them.” 
Comment as to Code 


The third section of the report deals 
with the legislative standards of fair 
procedure. After discussing the growth 
of agencies in the last generation, and 
their lack of a definite pattern of opera- 
tion and conduct, the statement declares 
that to meet the functions for which it 
was created it is necessary for the com- 
mittee to propose some practical form 
of comprehensive statement of the 
“fundamentals of fair play.” In pre- 
senting the need for a legislative state- 
ment of standards of fair procedure, 
the statement goes on to discuss the fear 
in some quarters, that there will be an 
“unduly hampering” of the agencies. 
The answer to this, the minority says, 
is to identify the few basic considera- 
tions and express them in terms_of leg- 
islative statements—ofpoliey. Modern 
legislation governing men is cast in this 
pattern and it is “absurd” in a democ- 
racy to say that agents of the state 
cannot be similarly governed. 

The report goes on to say: 

“Obviously, without impairing gov- 
ernment, the mere legislative statement 
of principles will go far toward dis- 
pelling the cloud that hovers over the 
administrative process, and will both 
effectively guide administrators and 
protect the citizen far more than judi- 
cial review of a particular administra- 
tive case available only to those few 
who can afford it. What is needed is 
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not a detailed code but a set of prin- 

ciples-and-a—clear_statemeiit of legisTa- 

ee very great service would 
rendered by such a legislative guide 

for federal administrative action. The 


prescribed pattern need not be, and 
should not be, a rigid mold. There 





should be ample room for necessary 


changes and full allowance for differ- 
ing needs of different agencies. 

“Such a statement should be of in- 
valuable assistance to the private per- 
sous on whom powers of government 
impinge, for they could learn more 
readily and clearly when, where, and 
how to proceed, and greater cooperation 
with government officials would be as- 
sured. It would be of inestimable value 
to American government itself by help- 
ing to alleviate the disrespect, distrust, 
and fear now felt by altogether tco 
large a percentage of American citizens. 
Finally, there is a good reason to be- 
lieve that administrative officials would 
sincerely welcome the assistance of a 
code of general procedural instructions 
which, instead of leaving them groping 
in the dark, would furnish them with 
a reasonably adequate pattern of action. 

“There is another and perhaps even 
more important reason for seeking 
such a statement of the essentials of 
administrative procedure — a_ reason 
which involves the very fundamentals 
of government itself. An adequate pat- 
tern of procedure is imperatively needed 
to serve as a guide to and check upon 
administrative officials in the exercise 
of their discretionary power. Little 
has been said in the committee report 
regarding administrative discretion, but 
most people are aware of the great ex- 
tent to which discretionary powers fig- 
ure in contemporary government. The 
administrative agency finds itself em- 
ployed as a principal means of injecting 
the element of discretion into govern- 
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ment, and bringing the judgment of 
men to bear upon the multitude of sity- 
ations arising in the daily enforcement 
of the statute law of the land. Unques- 
tionably such discretionary power is a 
necessary and valuable adjunct of pres- 
ent-day government, but people gener- 
ally do not blind themselves to the pos- 
sibilities of abuse which it affords. No 
more satisfactory way can be found of 
eliminating apprehension and minimiz- 
ing the hazards than by legislative state- 
ment of comprehensive standards of 
administrative procedure to chart the 
course of administrative action, to in- 
sure adequate publicity of process, to 
give the citizen every fair and reason- 
able opportunity to present his cause, 
and to insure that administrative offi- 
cials act under circumstances best cal- 
culated to produce a fair and prompt 
result. 

“Manifestly, the Committee has an- 
swered none of the real problems pre- 
sented by the subject of administra- 
tive procedure if it does not provide 
alternative procedures for the making 
of the various kinds of rules and regula- 
tions which administrative agencies is- 
sue. In the matter of administrative ad- 
judication, we must say whether or not, 
and in what respects, there shall be ade- 
quate notice ; whether a party is entitled 
to see the evidence and know the wit- 
nesses against him; whether considera- 
tion of cases shall be confined to the 
record made or whether administrators 
shall be entitled to roam at large in se- 
curing additional private and untested 
information after a hearing is ostensibly 
closed; whether deciding officers shall 
make the decisions they purport to make 
or whether anonymous persons shall do 
so; whether the uncertainties in judicial 
review shall be dispelled and such re- 
view simplified; and a group of similar 
or related subjects.” 


ADDITIONAL VIEWS AND RECOMMENDATIONS OF 
CHIEF JUSTICE GRONER 


EAR Mr. Attorney General: 

Mr. Acheson, the Chairman of 
your Committee, is today presenting to 
you separate reports with recommenda- 
tions for improvement in administrative 
procedure. Each report bears the draft 
of a bill which its proponents believe 
will solve or aid in solving the question 
submitted to the Committee. Because 
the statement of views on behalf of 
Messrs. McFarland, Stason, and Van- 
derbilt, in my opinion, gives an accurate 


and realistic account of existing de- 
ficiencies and more clearly points the 
way to improvement, I have joined in 
its recommendations though, for reasons 
which follow, I am unable to agree that 
the proposed legislation sponsored by 
either group is entirely adequate. While 
either of the proposed bills would ac- 
complish a decided improvement over 
present conditions, both fall so far short 
of meeting my views of the urgent 
needs that I feel obliged to exercise the 


privilege granted me by the Committee 
to state in a separate paper my recom- 
mendations on the form of the remedy 
and to express my criticisms of those 
proposed. What I advocate is as basic 
as the universally conceded right of 
every individual to claim. the equal pro- 
tection of the laws whenever he receives 
an injury and the consequent duty of 
government to afford that protection. 
I shall state my propositions generally 
and in the briefest possible form. 
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Basic Propositions 


First. In general, the administrative 
officer or officers charged with the duty 
of enforcing a regulatory statute should 
be separate and distinct from the officer 
or tribunal charged with the duty of 
passing judgment upon alleged viola- 
tions thereof. 

Second. Assuming this complete sep- 
aration of the functions of prosecutor 
and judge in administrative procedure, 
the findings of fact of the administra- 
tive officer or tribunal making an order 
or adjudication, if supported by substan- 
tial evidence, should be conclusive in 
any judicial review, except where a 
constitutional right or privilege is in 
issue. 

Third. Where, from the nature of 
the subject matter, separation of the 
functions of prosecutor and judge in 
administrative proceedings would be im- 
practicable or ineffective, the decision 
of the administrative officer or tribunal, 
including findings of fact, should be 
subject to review by an independent 
body, as in the case of the review of 
determinations of the Commissioner of 
Internal Revenue by the Board of Tax 
Appeals. 

Fourth. In cases where a constitu- 
tional right or privilege is asserted, the 
power of judicial review should be as 
extensive as may be necessary, in the 
opinion of the reviewing court, to de- 
cide the issue. 

Furthermore, an indispensable con- 
sideration in the selection and appoint- 
ment of an adjudicatory officer should 
be his freedom from factional bias or 
partisan views, and his consequent 
ability to weigh the opposing arguments 
both on factual issues and on the mean- 
ing of the public policy which Congress 
may have expressed. For these quali- 
ties are essential to insure impartial 
judgment in controversies involving the 
government and the citizen. In this 
respect, I am in accord with views of 
the majority of the Committee that 
those injustices which have from time 
to time been the subject of criticism 
“can only be exercised by [the appoint- 
ment to adjudicative positions of] wise 
and self-controlled men.” Undoubtedly, 
as the majority suggest, the problem, at 
least in part, is one of personnel. 


Separation of Functions 


Referring back, then, to my first 
Proposition, I think it both correct and 
fair to say that the whole Committee 
recognizes the plain undesirability of 
commingling the function of investiga- 
tion or advocacy with the function of 
decision. The respective recommenda- 
tions are nevertheless strikingly inade- 
quate to remove and cure this defect. 
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The majority insist that separation of 
functions may be satisfactorily accom- 
plished within the agency itself by 
creating the office of hearing commis- 
sioner with the salary, tenure, and pow- 
ers proposed. The separate views of 
three members doubt this and urge 
complete separation, but in view of the 
difficulties inherent in such an under- 
taking, accept temporarily the hearing 
commissioner plan with the additional 
provision for slightly greater independ- 
ence. Thus in each plan, the commis- 
sioner is made a part of and subordinate 
to the several agencies, and his decision, 
both on the facts and on the law, is 
subject to the determination of the 
agency of which he is a part. The 
initial findings of fact and the initial 
decision is his, but the final decision on 
both the facts and the law is that of the 
agency, and while his decision may often 
receive due consideration, the power 
exists to ignore it and set it aside both 
as to facts and law; and in those cases 
in which the power is exercised, with 
no right of a review of the facts any- 
where, present unsatisfactory conditions 
are left wholly unchanged. The contro- 
versy, in such circumstances, is finally 
adjudged and determined by the agency 
which has initiated and conducted the 
prosecution, and this, I think, is not 
only wrong but in the teeth of the prin- 
ciple that separation of the legislative, 
executive, and judicial is an essential 
condition of liberty. 


What, then, is a practicable, workable, 
and at the same time fair and impartial 
method of giving every citizen both a 
reasonable opportunity to present his 
cause and the assurance that it will re- 
ceive the dispassionate judgment which 
our American traditions demand? The 
question must be answered with due re- 
gard to the well recognized difficulties 
which complete separation of powers in 
the agencies will encounter. 

A wholly independent board, on the 
order of the Board of Tax Appeals, 
with unrestricted power to review the 
adjudications of all agencies, would 
most likely insure impartiality and in- 
spire public confidence. To such a plan 
there are, of course, objections. It 
would involve the creation of a large 
quasi-judicial body or bodies, and the 
attendant expense. A similar proposal, 
advocated by Senator Logan a few years 
ago, was abandoned. 

Judicial review of administrative de- 
cisions might be expanded to include a 
review of the findings in the light of 
the weight of the evidence, just as a 
trial judge may set aside a jury’s ver- 
dict on this ground. The opposition to 
this plan is generally based on the the- 
ory that it would create delay, increase 
the number of appeals, and clog the court 
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dockets. Experience alone could prove 
whether this objection has any founda- 
tion, but the plan is unquestionably 
against the present trend of administra- 
tive legislation and would provoke the 
antagonism of many who now oppose 
any factual review of administrative 
decisions by the courts. I mention the 
method only to pass it by. 


Independent Hearing Officer 


In these restricted and difficult cir- 
cumstances, I recommend the greatest 
possible independence for the new office 
of hearing commissioner, for without it 
the present evil continues and the at- 
tempted remedy is in vain. As I have 
pointed out, this complete independence 
is not accomplished by either plan. In 
large measure, it may be attained by 
providing that the new official be ap- 
pointed by the proposed Office of 
Administrative Procedure wholly on its 
own responsibility, receive his salary 
from it and not from the agency’s funds, 
be answerable to it alone, and be as- 
signed by the Office to the hearing of 
cases as the needs of the agencies 
require. And, more important still, I 
strongly recommend that whenever on 
appeal to it an agency rejects the find- 
ings of fact of the commissioner, the 
agency’s action in that regard be made 
subject to judicial review in the light 
of the court’s own impressions of the 
weight of the evidence. Only by this, 
or some like method, can it be hoped to 
obtain that which it is the fundamental 
right of the citizen to have,—an open, 
fair, and unbiased determination of his 
rights when charged by the government 
with violation of a regulatory statute. 

The correct decision of this question 
is one of immense importance. It should, 
in my opinion, be considered by Con- 
gress in the light of the real and true 
purposes which the founders of our gov- 
ernment sought to achieve for them- 
selves and their posterity. These were 
free action—free enterprise—free com- 
petition. They believed that equal jus- 
tice between man and man and between 
citizen and state was one of the im- 
partial rewards which encouraged to 
efforts that produced great and lasting 
results. Therefore they made no provi- 
sion for exemptions from legal duty. 
What they did provide for was that 
there should be no oppression, no 
exaction by tyranny, no spoliation of 
private right by public authority, and 
that there should be a fair, honest, ef- 
fective government to maintain the 
things which were thought to be the 
prerogatives of every individual man. 

In the immense expansion of govern- 
mental authority, these principles should 
be the guiding star to a determination 
of this vexed question. 










ADMINISTRATIVE PROCEDURE REFORM 
MOVES FORWARD | 






By Cot. O. R. McGurre* 


The Beginnings of the Reform 


LIHU ROOT, out of his experience as Secretary 
of War, Secretary of State, United States Sena- 
tor, and a member of various tribunals, in his 

annual address of 1916 as President of the American 
Bar Association, invited the attention of the country 
to the need for reform in administrative procedure to 
the end that the regulators might themselves be regu- 
lated by law. Profound student that he was, Mr. Root 
had undoubtedly read the statements made by James 
Madison, the Father of the Constitution, that the great 
task was to form a government strong enough to con- 
trol the governed and compel that government to con- 
trol itself. 

From time to time thereafter gatherings of lawyers 
heard addresses inveigling against the growth of gov- 
ernment bureaucracy and the lack of adequate legal 
controls to insure that the government administrators 
themselves complied with the law with which they were 
insisting that private individuals should comply. Con- 
siderable impetus was given to the matter by Chief 
Justice Hewart of England in the publication of his 
The New Despotism and the subsequent appointment 
by Lord Chancellor Sankey of his Committee on Min- 
isterial Powers to investigate the charges made by 
Lord Hewart against the English bureaucracy. A 
counterpart of The New Despotism was written and 
published in 1932 in the United States under the title 
of Our Wonderland of Bureaucracy, by the late James 
M. Beck, formerly Solicitor General, Assistant Attor- 
ney General, United States Attorney, and member of 
the House of Representatives, with whom I collab- 
orated. 

The former Executive Committee of this Association 
by a resolution early in 1933, created this Special Com- 
mittee on Administrative Law to make studies, reports, 
and recommendations for the improvement of adminis- 
trative law and procedure. From the outset these 
studies and reports have been limited to the Federal 
agencies and almost entirely to the procedure of such 
agencies. 

I succeeded to the chairmanship after the 1935 meet- 
ing of the Association and the Committee came to 
realize that it should have the cooperation of corre- 
sponding committees in the various State and City Bar 
Associations. Much effort was expended to that end 
and the response has been very gratifying. With very. 
very few exceptions the various State and other local 
bar associations have constituted Committees on Ad- 
ministrative Law and these committees have been most 
helpful in explaining our problem to the memberships 
of their respective associations and otherwise in carry- 
ing on a great educational campaign. 

Prior to this time the subject of administrative law 
and procedure was scarcely noticed outside of the 
lecture rooms in a few law schools but, thanks to the 
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united efforts of many of the lawyers throughout the 
country, the subject is now a common one for editorials 
in newspape:s .nd magazines, as well as the subject 
of resolutions numerous great national organizations 
of businessn _, patriotic organizations, farmer and 
labor organiz. ions, as well as thers. 


The Logan-Walter Bill 


This bill zan to take forfi,in the autumn of 1936, 
when a crud draft thereof was considered at a joint 
meeting of t' s Association’s Committee on Adminis- 
trative Law id the Federal Bar Association’s Com- 
mittee on A uinistrative Law. The able student of 
administrativ _ procedure and experienced administra- 
tor, John D' ‘nson, was then Chairman of the latter 
Committee ai » I was then both a member of that 
Committee ay Chairman of this Association’s Com- 
mittee. 

The draft cc stituted the basis of minute discussions 
and all shades of opinion and varied experiences were 
represented. Tirat draft contained the basic outlines 
of the principles which were finally incorporated in the 
draft approve by the House of Delegates and the 
Soard of Gov rnors at Chicago in 1939, and which 
were in the Logar-Walter Bill as it passed both Houses 
of Congress and was vetoed by the President—a veto 
which was critically examined in an address by Roscoe 
Pound on January 25, 1941, before the New York State 
Bar Associatj(n and which is being published elsewhere 
in this issue ot the JOURNAL. 

Fundamentelly that bill sought to correct two things 
in the admimistrative process: (1) The procedure for 
the issuance f rules and regulations, with judicial re- 
view thereof 7s a means of preventing the issuance of 
rules outside ‘ the terms of the Constitution and the 
applicable stat .«; (2) The procedure for the adminis- 
trative hearing and determination of controversies with 
officers and employees of the several agencies which 
could not be* satisfactorily adjusted through existing 
informal procedures, with a broadened scope of judicial 
review as a means of preventing arbitrary, capricious, 
and erroneous administrative decisions. 

This bill was the pioneer in its field. There were no 
precedents in either Anglo-American or Civil Law 
countries which could be used as guides. We had to 
attack the problem fundamentally and except for the 
cooperation of the Federal Bar Association’s Committee 
on Administrative Law under the chairmanship of John 
Dickinson, and except for some suggestions made by 
the Assistant Solicitor General in response to a written 
request to Attorney General Cummings, no assistance 
of any moment was secured from the officers or em- 
ployees of the Federal Administrative Service and little 
was secured by either the Senate or House Judiciary 
Committees when they had the revised drafts of the 
bill under consideration. -The energies of many in that 
service were directed to defeating the bill, rather than 
to its improvement. 
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Origin of the Attorney General’s Committee 


Those of us who know former Attorney General 
Cummings are fully aware of his great interest in the 
improvement of procedure for obtaining justice. He 
personally took charge of the reform which had been 
urged by this Association for many years with respect 
to the rules of civil procedure in the courts.« The bill 
for that purpose was enacted into law, the rules have 
been issued and are now in operation to-the great 
improvement of judicial procedure in civil cases. 

Shortly after my letter to him requesting his com- 
ments, suggestions, and criticisms in the autumn of 
1938 concerning the, draft of administrative law bill 
which my Committee was intending te spbmit at Chi- 
cago in January, 1939, as we had bee: ;s/irected by the 
House of Delegates at Cleveland to do, \{r. Cummings 
sent a letter of December 14, 1938, t the President 
suggesting that Cong1.ss be requested-t: authorize the 
appointment of a commission to funct: n under the 
general supervision of ‘ «: Attorney Gepyral, to study 
and submit recommendations for the ingprovement of 
the administrative process, saying he. hi little doubt 
that many of the difficulties of such, rocess would 
disappear “if we are able to create an ef cient machine 
which in actual experience functions’ ‘n the public 
interests.” “oe 

Shortly thereafter Mr. Cummings re. ‘Yhed as Attor- 
ney General and Mr. Murphy was « ‘Bointed as his 
successor. On February 16, 1939, aft’+'the Board of 
Governors and the House of Delegates had approved 
the draft which became the Logan-Walter Bill and 
after the draft was under consideration by members of 
Congress, the President requested Mr. Murphy “to 
cause to be made an investigation ‘and study of the 
entire problem with a view to reco;amending such 
action as you may deem appropriate.’ No statutory 
authority was requested or secured for such investiga- 
tion and study as had been recommended by Mr. Cum- 
mings. 

By an order of February 23, 1939, the Attorney 
General created a committee of six ta® nake the in- 
vestigation and recommendation. This éommittee con- 
sisted of three representatives of the epartment of 
Justice,1 the Chief Justice of the United States Court 
of Appeals for the District of Colunipia,? a former 
President of the American Bar Assg-iation® and a 
former Undersecretary of the Treasy).. who had re- 
turned to the private practice of law 11, Washington.‘ 
By a supplementary order of March 15, 1939, this 
Committee of six was increased by the addition of the 
Solicitor General who had participatéd,in the debate 
on the draft of bill in Chicago in Janyary, 1939, and 
five college professors, two of them being deans of 
their law schools.® 

This Committee organized and there was employed 





1. James W. Morris, then Assistant Attorney General was 
made Chairman. Mr. Morris was subsequently appointed to 
the bench and resigned as Chairman, but continued as a 
member of the Committee. Carl McFarland was then Assistant 
Attorney General. He soon resigned to enter the private prac- 
tice of law, but continued as a member of. the Committee. 
Golden Bell was then Assistant Solicitor General, but soon 
resigned to accept a position in the Philippine Islands. 

_ 2. D. Lawrence Groner, who had been a practicing lawyer 
in Virginia and for many years judge of the United States 
District Court for the Eastern District of Virginia. 

3. Arthur T. Vanderbilt. 

4. Dean Acheson, who is now Assistant Secretary of State. 

5. Deans E. Blythe Stason of Michigan and Lloyd Garrison 
of Wisconsin and Professors Henry Hart of Harvard, Harry 
Schulman of Yale and Ralph Fuchs of Washington University, 

. Louis. 
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a Director,® as well as a staff of young lawyers to make 
investigations and studies for the use of the Attorney 
General’s Committee. 

The activities of the staff were carried on under the 
supervision of the Director and their reports were taken 
up for discussion from time to time by the members of 
the Committee. Out of all this has come majority 
and minority reports from the Committee which covers 
some 505 mimeographed letter size pages, two drafts 
of bills—one by the majority and one by the minority— 
and an appendix of several hundred pages to the re- 
ports. 


The Attorney General’s Committee Reports and 
Drafts of Bills 


I would be the last one to minimize the importance 
of these two reports and drafts of bills. According 
to my way of thinking, a far better job has been done 
by the Attorney General’s Committee in the assembly 
of material, in the reports, and in the two drafts of 
bills than was done by the corresponding English Com- 
mittee on Ministerial Powers. The latter report has 
been resting in the Archives of England since it was 
filed some twelve or thirteen years ago and no action 
has been taken by Parliament to remove the defects 
uncovered by Lord Chief Justice Hewart and to some 
extent admitted in that report. It is hoped that a 
similar fate does not overtake these reports from the 
Attorney General’s Committee and I am inclined to 
think that if it does not, some of the credit will be due 
to the organized legal profession in America. I sin- 
cerely hope that these reports will receive attention and 
study by committees on administrative law of all bar 
associations, business, labor, farmer and other organ- 
izations in the United States. 

It is obviously impossible at this time to enter into 
any detailed discussion of such a voluminous report 
within the space available in this issue of the JourNAt.. 
These reports should be read and studied by lawyers, 
businessmen, and others in the light of the reports made 
by this Committee on Administrative Law since 1936, 
the hearings in the Senate and House Judiciary Com- 
mittees on what finally became the Logan-Walter Bill, 
and the debates in Congress on the bill, as well as the 
large amount of material placed in the Congressional 
Record on the subject during the years since 1928 when 
Senator George Norris, then Chairman of the Senate 
Judiciary Committee, introduced an administrative pro- 
cedure bill and delivered an address on the floor of the 
Senate inviting the attention of the legal profession to _ 
the problem. 

However, such studies will probably be impracticable 
except for a few, and therefore I am availing myself 
of the privilege granted me by the JourNaL to present 
some of my views on the subject. 


The Attorney General’s Committee Reports and 
The Logan-Walter Bill 


Personally, I believe that there is much good in both 
drafts submitted by the Attorney General’s Committee 
and in the Logan-Walter Bill, and that if all concerned 
would forget any personal bias they may have, a com- 
bination of the better features of all three bills would 
result in a much better administrative procedure bill 


6. Walter Gellhorn, Professor at Columbia Law School, 
who, as a member of the Committee on Administrative Law 
of the National Lawyers’ Guild, had joined in a report which 
was adopted by the Guild condemning the draft approved by 
the House of Delegates and the Board of Governors of the 
American Bar Association. 
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than any of the three would make if enacted into law. 

I am happy to say that a most serious attempt has 
been made to accomplish that purpose in H. R. 3464 
and S. 918, 77th Congress. 

The Majority and the Minority reports and drafts 
of bill, as well as the separate statement submitted by 
Chief Justice Groner recognize and attempt to meet in 
varying degrees the fundamental weaknesses of present 
administrative procedure as pointed out in some of the 
reports of this Association’s Special Committee on 
Administrative Law. 


Rules and Regulations 


All three reports and drafts recognize that the pro- 
cedure now in use for the issuance of rules and regula- 
tions could be, and should be improved so that (1) 
Possible disputes and controversies may be prevented 
from arising or disposed of wholesale in many instances, 
instead of attempting to dispose of them by the case- 
to-case method ; (2): There may be greater participation 
of both informed and interested private individuals in 
rule-making; and (3) That individuals may be in- 
formed in advance as to the interpretations which the 
administrative agency concerned places on the statutes 
which it is administering. 

The Majority report and draft of bill would pre- 
scribe certain general rules as to publication of rules, 
permission to request rules, and the designation of units 
or persons in agencies to formulate, etc., rules with re- 
quirement that such rules be reported to Congress. 
This draft would also provide for declaratory rulings 
by the agencies concerned on particular relations. 

The Minority draft attempts to classify the various 
kinds of rules and to prescribe a much more elaborate 
procedure for their formulation, issuance, and publica- 
tion. This draft more fully recognizes the importance 
of proper rule-making in law administration and pro- 
vides for declaratory judgments of the courts as to the 
validity of any rule where its application, or threatened 
application, interferes with or impairs, or threatens to 
interfere with or impair, the constitutional rights, 
privileges, immunities, or benefits of any individual. 

Whereas the Logan-Walter Bill was based upon the 
assumption that no hearing would be requested on 
unimportant rules and orders, the Minority draft 
attempts to meet the problem by classifying types of 
rules and by providing for formal or informal hearings 
as to the more important types. 

While differing in detail, the same end is sought to 
some extent to be accomplished as to rules by both the 
Majority and Minority drafts of bill and by the Logan- 
Walter Bill, though the latter bill and the Minority 
draft are more nearly in agreement as to the purposes 
to be accomplished and the procedures for accomplish- 
ing them. 


Hearing Commissioners or Trial Examiners 


All students of the administrative process recognize 
that the lack of independence on the part of trial ex- 
aminers and the lack of weight given to their findings 
of facts and decisions are most serious defects. 

The Logan-Walter Bill relied upon a prescribed 
method of procedure in the administrative building of 
records and on a broadened scope of judicial review of 
the record to improve the work of the trial examiners. 
Both the Majority and Minority drafts of bills would 
attempt the improvement by having the trial examiners 
appointed by the agencies concerned, with the approval 
of an Office of Federal Administrative Procedure 
which is to be manned by a Director to be appointed 
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by and with the advice and consent of the Senate for 
a term of seven years, and two ex-officio members to 
consist of an Associate Justice of the United States 
Court of Appeals for the District of Columbia and the 
Director of the Administrative Office for the Courts. 
In addition, this Office of Federal Administrative Pro- 
cedure would have certain jurisdiction to receive com- 
plaints with respect to rules, investigate them, and to 
make recommendations and reports concerning admin- 
istrative practice. 

In view of the fact that all Associate Justices of the 
United States Court of Appeals for the District of 
Columbia have full-time jobs, taxing both their energy 
and time and that the Director of the Administrative 
Office for the Courts likewise has a full-time job, it has 
not been pointed out in these reports how it is ex- 
pected that these men will be able to devote any appre- 
ciable time to such ex-officio jobs. Further, it is a 
well known fact in Washington that members of the 
Cabinet and others who have positions requiring both 
their time and energy do not really function as ex- 
officio members of some other organization having any 
considerable duties. Thus it would very probably re- 
sult in practice that the full-time Director, for all prac- 
ticable purposes, would become the whole works in 
any such Office of Administrative Procedure to the 
extent that he did not clash with the appointing au- 
thority. 

Further, no attention seems to have been given to 
the fact that it is difficult enough for the Attorney Gen- 
eral or the Comptroller General, for instance, one hold- 
ing a high Cabinet position and the other an office 
with a fifteen year tenure from which the appointing 
authority cannot remove him, to secure compliance 
with their opinions and decisions. How much more 
infinitely difficult would be the task of any such offi- 
cial as the Director proposed in these drafts as he 
sought to correct and improve the administrative pro- 
cedure in numerous agencies of government—many of 
which he doubtless would never have heard of before 
his appointment fo the seven year term of office. Ob- 
viously the agencies concerned would be much more 
familiar with their procedures than any such official 
could hope to be during a term of seven years. We 
have yet to learn that the giving of a commission of 
appointment to a man does not endow him with any 
more knowledge, courage, or energy than he had when 
appointed. 

If the Attorney General’s Committee was unwilling 
to trust the agencies concerned, with improved pro- 
cedures and a broader scope of judicial review, to 
improve the work of their trial examiners, the ques- 
tion arises why that Committee was not willing to go 
the full length of recommending that the trial examiners 
in particular cases be made truly independent by au- 
thorizing the United States district judges for the 
several districts to appoint trial examiners for the 
hearings as they arose from time to time involving 
residents of the respective districts. 


Formal Hearings 


‘The Majority draft of bill, similarly to the Logan- 
Walter Bill, attempts to prescribe no new procedure 
for the informal hearing of controversies. The Min- 
ority draft makes elaborate provisions with resvect 
thereto applicable generally to all the agencies. Such 
provisions could not possibly do any harm and their 
full utilization might prevent the time and expense 
of formal hearings. 

Both the Majority and Minority drafts of bills would 
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prescribe a more or less uniform procedure for the 
formal hearing of controversies but both would use 
the same procedure as to the actual hearing in both the 
single-headed and in the multiple-headed agencies ; that 
is, before a trial examiner or a hearing commissioner. 
This is in the interest of greater uniformity as to the 
actual building of the record but would nece%sitate 
some minor adjustments on appeal to the ultimate au- 
thority in such agencies because heads of operating 
agencies, such as the War, Navy, Agriculture and La- 
bor Departments, for instance, rarely have the time— 
even if they had the training—to hear arguments and 
to personally decide such appeals. 

However, there are a number of suggestions and rec- 
ommendations contained in both the Majority and Min- 
ority drafts of bills which might well be incorporated 
into any administrative procedure bill given serious 
consideration for enactment into law. 


Judicial Review 

It is with respect to judicial review of administra- 
tive decisions that is found the greatest difference be- 
tween both of these drafts of bills and the Logan-Walter 
Bill. The Majority draft of bill would make no change 
whatever in the existing procedure in the instances 
where now exists or does not exist judicial review. 
This majority draft of bill would leave judicial review 
of administrative decisions as it now stands, except 
that the majority would permit judicial review of 
declaratory rulings, if established, in the same manner 
and to the same extent that judicial review of quasi- 
judicial decisions of that agency may be reviewed. 

The Minority draft would provide an enlarged scope 
of judicial review of quasi-judicial decisions, some- 
what broader than in the Logan-Walter Bill, but would 
not attempt to prescribe a uniform procedure for such 
review or extend such review to agencies or decisions 
now exempted therefrom or as to which the statutes 
accomplish the same purpose by not expressly con- 
ferring jurisdiction on the courts to review such deci- 
sions. However, it should be pointed out that enlarged 
procedure for judicial review would be accomplished 
by the Minority draft through the provisions therein 
for declaratory judgments concerning rules and regu- 
lations as above mentioned. The latter review would 
be in the various district courts and would probably 
be more acceptable to lawyers than the corresponding 
provision ‘in the more conservative Logan-Walter Bill 
which limited such reviews to the United States Court 
of Appeals for the District of Columbia. 

In addition, the Minority draft recognizes the prob- 
lem which was pointed out by the Association’s Com- 
mittee on Administrative Law at the convention ir 
Philadelphia last September; that is, the problem of 
the admission, suspension, and disbarment of attor- 
neys appearing before the administrative agencies. The 
Minority would include necessary provisions therefor 
in the draft of bill applying to the rules, etc., of the 
administrative agencies. ‘This is probably an excel- 
lent idea but it is not likely that the profession will 
ever agree that, as officers of the courts, they should 
be suspended or disbarred from the practice by any 
administrative agency as proposed in the Minority 
draft: that is, by any agency of government. other 
than by the courts. 

Conclusion 

I fully appreciate that the foregoing does not do 
full justice to the Majority and Minority reports and 
drafts of bills. No one could appreciate more than 
I do, on the basis of more than twenty years’ service 
in the Federal administrative machine in various agen- 
Ges and capacities, the tremendous job that the Attor- 
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ney General’s Committee has done, particularly the 
Minority, at least one of whom devoted more than 
seven months of constant work to the report. 

Even if we cannot agree with all the conclusions 
reached by either of the two groups, we should recog- 
nize and appreciate the much good work they have 
done and the many excellent ideas they have incor- 
porated into their respective drafts. 

I conclude, as I began, with the statement that it 
should be possible to work out a draft acceptable to 
the vast majority of informed and unselfish lawyers 
who are determined to protect the institutions of their 
country and to maintain the dignity and responsibility 
of the legal profession—to the end that justice shall be 
impartial; that it shall be inexpensive; and that it 
shall be expeditious. 





Printed Report Attorney General's 


Committee 


S the JOURNAL goes to press we are in receipt 
Ae the printed book entitled “Final Report of the 

Attorney General’s Committee on Administrative 
Procedure,” a volume of 475 pages. We are advised 
that 9,000 copies have been printed. The book carries 
a notation that copies are for sale at the office of the 
Superintendent of Documents, Washington. 

The main Report covers approximately 200 pages. 
The so-called “Additional Views” of Messrs. McFar- 
land, Stason and Vanderbilt, and also of Chief Justice 
Groner, cover approximately 50 pages. There follows 
an “Appendix” of about 200 pages. 


Drafts of Bills 


The main report concludes with a draft of a bill to 
carry out the recommendations of the Committee. At- 
tached to the report also is a draft of “A Code of 
Standards of Fair Administrative Procedure,” prepared 
by the so-called “Minority” of the Committee. [Both 
these bills are analyzed in some detail in this issue. ] 


Appendix 


Almost one half of the book (pages 250 to 275) is 
taken up by 13 research-studies, prepared by the Com- 
mittee’s Staff, under the supervision of the Director 
for the Committee, Professor Walter Gellhorn of 
Columbia University Law School. The topics dis- 
cussed are: 

A. Origin and Progress of the Attorney General’s 
Committee on Administrative Procedure. 
Federal Administrative Activity Affecting Private 
Interests by Rule-Making or Adjudication. 
The Origins of Existing Federal Administrative 
Agencies. 
Institution of Formal Administrative Disciplinary 
Action for Violations of Statutes or Regulations. 
Procedures in Default Cases. 
The Volume of Business of Administrative 
Agencies. 
Time Consumed in Reaching Administrative De- 
cisions. 
Hearing Officers. , 
Utilization of Material Not Offered as Evidence. 
Utilization of Written Evidence Not Subject to 
Cross-Examination. 
Procedure for Issuance of Subpoenas. 
Form and Content of Intermediate Reports and 
Final Administrative Decisions. 

. Reliance Upon Precedents by Administrative 


Agencies. 
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FORMER JUSTICE VAN DEVANTER 


ON. WILLIS VAN DEVANTER, former 
Associate Justice of the United States Supreme 
Court, who was appointed by President Taft in 

1910 and retired in 1937, died at his home in Wash- 
ington, February 8, of a heart attack at the age of 81 
years. Since his retirement, the Justice had spent most 
of his time at his 800-acre farm near Ellicott City, 
Maryland. 

During his years on the Supreme Court, Justice Van 
Devanter was considered the Court’s most ardent 
defender of property rights and its most conservative 
member. 

No other justices of the nation’s highest court had 
experienced a more colorful background than he. His 
activities as a lawyer and judge reached back to the 
days when cattle thieves and vigilantes roamed the 
Wyoming bad lands, where he was then one of the few 


lawyers in a lawless land. In the stirring days when 
the great railroads were being cut through the western 
frontier, he made a solid reputation as a lawyer. He 
was a staunch Republican and was the friend of Presi- 
dent McKinley and President Theodore Roosevelt. At 
the age of only 30, Mr. Van Devanter became Chief 
Justice of the Supreme Court of Wyoming. Shortly 
thereafter he was appointed Assistant Attorney Gen- 
eral in 1897 and came to Washington. He probably 
would have returned to practice in Wyoming except 
for the fact that President Theodore Roosevelt ap- 
pointed him to the United States Circuit Court of 
Appeals. His love for politics in the right sense was 
generally known. He had been chairman of the Wyo- 
ming Republican state committee for a number of years 
and was national committeeman from Wyoming for 
some time. However, when once on the bench, he 
chose to stay there until the end. 





London Letter 





More War Damage 


NLY a few days after December’s London Letter 
O had been dispatched the Inns of Court, and more 

particularly the Temple, sustained such damage 
from high calibre explosive bombs that the previous ex- 
perience fades almost into insignificance by comparison. 
It may well be that the Inns of Court and, in fact, any 
places or institutions which have to do with the admin- 
istration of law and justice are regarded by those who 
would establish a “new order” for Europe as “military 
objectives.” If this is so then they may truthfully claim 
to have hit one. This new effort of the world’s enemy 
took place during the night [date censored]. Lincoln’s 
Inn received damage to their Hall and Library, caused 
by blast; Gray’s Inn, rather more fortunate, sustained 
damage to Verulam Buildings and had many broken 
windows elsewhere in the Inn; but their Hall, Library 
and Chapel escaped. The devastation in the Temple, 
however, and more particularly the Middle Temple, 
was appalling. The scene which greeted members of 
the Inn upon their arrival in the morning of the [date 
censored] was one of utter desolation. Every building 
was of a uniform dust color, and glass, bricks and ma- 
sonry covered most of the Courts. Pictures have ap- 
peared in the press showing various aspects of the 
damage done, but it had to be seen to be properly 
appreciated. [ One sentence censored.] It struck the 
south side of No. 3 Elm Court and the explosion which 
followed was terrific. 

It is only after a lapse of time, during which much 
of the fallen masonry has been cleared away, that it is 
possible to gain an idea of the damage done. Nos. 3 
and 4 Elm Court were entirely demolished (No. 1, it 
will be remembered, was demolished in an earlier raid) 
and Nos. 2 and 5 are so badly damaged that it is more 
than likely that their demolition wilk-have to be com- 
pleted. Thus the whole of Elm Court will probably 
have to be rebuilt. 

Not a single building in Pump Court escaped dam- 
age, though some suffered less than others. Nos. 1 
and 2, which are farthest from the scene of the explo- 
sion, got off with smashed windows and doors, and 
slight damage to the roofs. No. 3, which had also 
suffered some damage earlier, is now half demolished 
and will have to be rebuilt. No. 4 was severely dam- 
aged, but it is thought that it will be possible to repair 
it. No. 5 has had all the tiles stripped from the roof 
and windows shattered. The damage to No. 6 is ar 
interesting indication of the force of the explosion. A 
large stone, weighing over a ton, was hurled from Elm 
Court, over the roofs of buildings opposite and crashed 
into a set of Chambers, making a large hole in the wall. 

In the Cloisters, Lamb Building, Essex Court, New 
Court, Plowden Buildings, Temple Gardens and Gar- 
den Court, windows have been shattered, and in many 
cases doors have been torn from their hinges, ceilings 
have fallen, and interior panelling has been broken and 
displaced. The roofs of the two oldest buildings in 
Brick Court (Nos. 2 and 3) have been shattered. It 
was in No. 2 that Oliver Goldsmith died on the 4th 
April, 1774, and there is an inscription to that effect on 
the left hand side of the window facing Middle Temple 
Lane. Crown Office Row is very seriously damaged, 
and, although it may be possible to repair part of it, 


it seems likely that some parts will have to be pulled 
down and rebuilt. 

Though all this wanton destruction is saddening to 
behold, the greatest blow of all is the damage done to 
the magnificent Hall of the Middle Temple—one of the 
finest specimens of Elizabethan architecture in the 
country; the Hall in which Shakespeare’s “Twelfth 
Night” was first performed ; in which Queen Elizabeth 
herself had been entertained, as well as monarchs of 
more modern days; the Hall where Sir Walter Raleigh 
and Sir Francis Drake had dined and, coming down 
to recent times, where the Bench and Bar of England 

ave a dinner to the Hon. William H. Taft, former 

hief Justice of the United States of America, in 1922, 
and where, a few days earlier he was called to the 
Bench of the Middle Temple as an Honorary Bencher, 
as had the Hon. Joseph Choate and the Hon. John W. 
Davis before him, and where Frank B. Kellogg, Hon. 
Charles E. Hughes and Hon. Charles Gates Dawes have 
since become Honorary Benchers. Many Members 
of the American Bar will still retain happy memories 
of the welcome accorded to them and the entertain- 
ment offered to them in this Hall on the occasion of 
their visit to England in 1924, They will remember 
the Minstrels’ Gallery above the beautifully carved oak 
screen at the East end of the Hall, believed to be the 
product of Italian workmanship. A great hole was 
blown in the wall at this end by the force of the explo- 
sion and the falling masonry carried away the gallery 
and screen, on to the floor of the Hall, where they 
were smashed and buried under piles of bricks and 
timbers. The Chancellor’s window in the South Bay 
and the window in the North Bay were also smashed as 
the blast continued its way through the Hall. The 
Benchers of the Inn must be more than pleased that, as 
a result of their foresight, the valuable glass and pic- 
tures had been removed. Much of the interior panelling 
has been damaged and torn from its fixings and many 
of the panels containing the coats of arms of past Read- 
ers—a feature of the Hall’s decoration—have been torn 
from the walls. At the East end of the Hall the beau- 
tiful hammer-beam roof has been badly smashed, but 
the remainder seems to be unharmed. Many tiles were 
blown from the roof and the glass and louvers of the 
Cupola were smashed, although no other damage seems 
to have been done to this part of the structure. Some 
damage was done to tables, forms and chairs, but it is 
gratifying to know that the famous “Drake” table 
(known as the Cupboard), which was made from wood 
taken from Sir Francis Drake’s exploring ship, the 
Golden Hind, is undamaged, as is also the High Table, 
presented to the Inn by Queen Elizabeth and made 
from wood taken from the great forest of Windsor. 
When some of the debris had been cleared from the 
Hall it was found that a writing desk, a chair and three 
pieces of silver plate had been blown in from No. 3 
Elm Court. 

Damage has also been done to the Master Treasur- 
er’s Room, the Parliament Chambers and other roonis 
used by the Benchers, as well as to the Treasury 
Office. The Clock Tower of the Hall was also partly 
demolished. It is believed that all damage done to the 
Hall can be repaired, including the Minstrels’ Gallery 
and Screen. 
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The Middle Temple Library escaped the full force of 
the blast, though nearly all the stained glass windows 
were shattered including the very handsome one over 
the entrance at the North end. This window contained 
the coats of arms of all the Masters of the Bench who 
were living when the Library was opened by King Ed- 
ward VII (then Prince of Wales) in 1861. Oddly 
enough the plate glass in the Library was not broken 
and, though the whole room was literally smothered 
with splintered glass and soot, no damage was done 
to the books. Fortunately the historic Temple Church 
has, so far, escaped with only a few windows broken. 

The air-raid shelter under 6 Middle Temple Lane 
and 3 Elm Court, in which seven people had taken 
refuge, was damaged, and the occupants buried, but 
fortunately as it happened, the Inn’s fireman was one 
of the number and, cutting a hole with his axe, he and 
two other members of the staff were able to rescue all 
of them, without injury to any. It is a truly remark- 
able fact that, in spite of all the devastation caused, 
there were no casualties, except one case of shock 
which was successfully treated in the first-aid room 
provided by the Middle Temple. 

It is, of course, quite impossible to estimate the cost 
of repairing the damage and erecting new buildings in 
the Temple, but it may well approach the figure of half 
a million pounds sterling—a sum which may be difficult 
to find after the war. 

Carrying On 

The Inns of Court are now recovering from the 
many shocks they have experienced and are carrying 
on. The Inner Temple Library re-opened on the 4th 
November and, although it is not yet possible to use 
all of the rooms, the service which this excellent Library 
offers to its Members is being maintained as usual. 
Lunches are served to Inner Templars in the Niblett 
Hall. Lincoln’s Inn are using their Old Hall, which 
was restored in the year 1928. It was necessary to 
close the Middle Temple Library for one day only, for 
the purpose of cleaning and removal of the glass which 
covered the floor and tables in the main room. Lunches 
are now provided by the Middle Temple in their Com- 
mon Room under the Library. It will be a long time 
before they can be resumed in the Hall. 


Calls to the Bar 


It may be interesting to note that, after more than a 
year of war, no less than forty-two students were called 
to the Bar in Michaelmas Term 1940. Of this number, 
the Middle Temple headed the list with twenty-one, the 
Inner Temple and Gray’s Inn each had eight and Lin- 
coln’s Inn five. For the first time in history the Call at 
the Middle Temple took place in the Library, as the 
Hall is too badly damaged to be used. The procedure 
on Call to the Bar has changed very little over a long 
period of years. A contemporary manuscript of the 
time’ of Charles I, known as the Brerewood MS., de- 
scribes it thus: “Note there is no ceremony used in the 
Callinge of any to the Barre more than that their elec- 
tion is at the end of the Parliament declared by the high 
Treasurer to the rest of the Barristers who are then 
called to be enformed what the Benche hath resolved 
on in that meetinge. Theire names are then entered by 
the Under “Treasurer And the next daie immediately 
before dynner they are called to the Cubbord where the 
Treasurer of the House with some of the Benchers 
assistinge him cause the parties called or elected one 
after the other to take the oath of Supremacy which 
beinge dorine all is ended And they remayne Utter Bar- 
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risters.”” It was customary also for each barrister on 
call to the Bar not only to take the oath of allegiance in 
Hall, but also to sign the “Swearing Roll.” There is 
still very little ceremony in calling to the Bar. The 
students, in order of seniority, are presented by the 
Reader to the Treasurer, who signifies his pleasure in 
calling them to the Bar, after which each newly called 
barrister signs his name in the Call Book kept for the 
purpose and the ceremony is at an end, except that the 
Master Treasurer gives a short address on the honour 
of the profession of Barrister-at-Law and the oppor- 
tunities which it offers to those who nobly strive to 
carry on its best traditions. After the passing of the 
Promissory Oaths Act in 1868, which substituted a 
Declaration for the Oath in certain cases, the general 
“Swearing Roll” in the Court of King’s Bench was dis- 
continued. A Declaration in Hall was also substituted 
for the oath, but this Declaration was shortly afterwards 
dispensed with. 


Viscount Rothermere 


By the death of Viscount Rothermere at Bermuda on 
the 26th November last the Middle Temple lost one of 
its most famous honorary Benchers. He was the sec- 
ond son of Alfred Harmsworth, who was admitted a 
student of the Middle Temple on the Ist May, 1866, 
and called to the Bar at that Inn on the 7th June, 1869. 
Lord Rothermere, who was the younger brother of the 
late Lord Northcliffe, was born in 1868. In the year 
1910 he was created a baronet and in 1914 a baron. 
A viscountcy was conferred upon him in 1919. Dur- 
ing the last war he occupied the position of Director- 
General Royal Army Clothing Department and later 
was, for a short time, Air Minister. He was particu- 
larly well known, not only for his great influence and 
success in the newspaper world, but also by his very 
generous gifts for the encouragement of learning. He 
endowed the King Edward VII Chair of English Litera- 
ture and the Vere Harmsworth Chair of Naval History 
at Cambridge, and the Harold Vyvyan Chair of Ameri- 
can History at Oxford University. In 1924 the Middle 
Temple received from Mrs. Alfred Harmsworth and 
Lord Rothermere the sum of £60,000 to establish an 
endowment to be known as the Alfred Harmsworth 
Memorial Fund, in memory of Alfred Harmsworth. 
The gift was used, among other purposes, to provide 
Harmsworth Law Scholarships. These scholarships 
are of the value of £200 a year and are tenable for three 
years, Until the beginning of the present war eight 
or more scholarships were awarded each year, but they 
have now been suspended until further notice as many 
students who would normally be eligible are absent 
from the Inn on war service. Candidates for these 


‘scholarships must be members of the Middle Temple 


intending to practice at the English Bar, and must be 
present or former resident male members of a College 
at either Oxford or Cambridge. In 1937 Lord Rother- 
mere handed over to the Benchers of the Middle 
Temple securities to the value of £40,000 to be added 
to the Harmsworth Fund for the main purpose of in- 
creasing the number of scholarships to be made avail- 
able under it. These two large sums by no means make 
up the full total of his monetary gifts to that Inn and in 
addition, he has been a most generous benefactor to the 
Society in gifts of Elizabethan and Jacobean silver. He 
was made an Honorary Bencher on the 3rd May, 1928, 
during the Treasurership of the First Marquess of Read- 
ing, thus acquiring the distinction of being the only 
non-legal honorary Bencher on the Roll of the Inn. 
Temple. S. 
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IMPROVING THE ADMINISTRATION OF JUSTICE 


New Colorado Civii Rules of Procedure 


By G. Dexter BLOUNT 
of the Denver Bar 


| Editorial note. The Special Committee on Improv- 
ing the Administration of Justice, of which Judge 
Parker is chairman, has chosen to submit this article 
because of the importance of the improvement of prac- 
tice and procedure in the state courts, and because here 
is told the plain story of how that result may be most 
perfectly and most easily accomplished through a close 
assimilation to the Federal Rules of Civil Procedure.| 


HE object of this article is to give information 

regarding the remarkable accomplishment of the 

lawyers and judges of Colorado in thoroughly 
revising and modernizing the rules of practice and pro- 
cedure in civil suits in the Courts of Record in this 
state. Those results were obtained by assimilating the 
state practice to the new Federal practice. 

After the new Federal Rules of Civil Procedure were 
submitted by the Supreme Court to the Congress, law- 
yers in several states planned to revise the rules of 
procedure regulating the practice in their State Courts 
to conform substantially to the Federal Rules, so as to 
establish, as nearly as might be, a uniformity of pro- 
cedure in their Federal and State Courts. There were 
two main objects to be attained. One was to simplify 
and clarify State Courts practice. The other was to 
make it unnecessary for lawyers to learn, or to attempt 
to keep in mind, two systems of civil procedure, con- 
flicting in their requirements, and confusing to those 


lawyers whose practice made it necessary for them to 

appear in both the Federal and the State Courts. 
The desirability of a complete revision of the rules 

of practice and procedure in Colorado has long been 


manifest. Colorado is what is known as a “Code” 
state. Its Code, modeled indirectly after the Field 
Code of New York, was enacted by the Legislature 
in 1887. Since then the Code has been amended 
repeatedly. It contained ambiguous and uncertain lan- 
guage and inconsistencies which have necessitated ju- 
dicial interpretation many times. Some procedural pro- 
visions which would fit properly in the Code appear 
in the general statutes. Further confusion has resulted 
from the Colorado Supreme Court’s adopting, promul- 
gating, amending and otherwise changing its own rules 
from time to time. 

Some lawyers in Colorado became enthusiastic over 
the idea of attempting to change the rules of pro- 
cedure in the courts of record of this state to conform 
to the new Federal Rules. Prior to the annual meet- 
ing of the Colorado Bar Association in September, 
1938, they made extensive studies of the rules which 
had been approved by the Supreme Court of the United 
States in December, 1937. At that meeting they de- 
livered addresses on the more important innovations 
provided in the Federal Rules and urged the advisabil- 
ity of adopting similar rules for the Colorado practice. 
As a result, the meeting adopted a resolution declaring, 
in substance, that as soon as practical the Colorado 
Code should be amended to conform to the new Federal 
Rules and that a committee be appointed bv the Asso- 
ciation to work with the Supreme Court of Colorado in 
studying the Rules and the Colorado Code of Civil Pro- 
cedure and in drafting a new Code for Colorado in line 


with the Federal Rules, for adoption by the Colorado 
Supreme Court. The incoming president of the asso- 
ciation appointed Col. Philip S. Van Cise of Denver, 
chairman of the committee and authorized him to se- 
lect the other members. 

The committee was faced with difficulties arising 
from a critical attitude of influential members of the 
bench and bar. Many lawyers did not look with favor 
upon the proposal to change the methods of conducting 
litigation with which they were familiar. Some ob- 
jected to being required to learn new ways of prosecut- 
ing and defending law suits. Some were apprehensive 
that new rules would not result in improvement but 
would merely substitute one set of technicalities for 
another. The conservative spirit, and the contentious 
spirit, which are characteristic of lawyers, caused some 
to rebel against what they considered nothing more 
than a new and fanciful experiment. One serious job 
of the committee was to convince dissenting members 
of the bar that their arguments were illogical and their 
opposition unjustified. 

Another serious question was raised by several of 
the judges of the Supreme Court. It was whether or 
not the Supreme Court had inherent power to adopt, 
without legislative sanction, new rules of procedure 
which would repeal, either directly or by implication, 
sections of the Code and of the general statutes. The 
Supreme Courts of some states, notably Nebraska and 
Oklahoma, held that they had inherent power to regu- 
late by rule the practice of law and under that power 
to establish an “integrated bar” for that state. There 
are also decisions as in Illinois holding that the state 
Supreme Court, being the head of the state judicial 
system, had inherent power to prescribe by rule the 
qualification for admission to the bar. These states are 
divided as to the extent to which by rule of court prac- 
tice and procedure is embraced in the inherent power 
of the court. 

To remove any doubt, the president of the asso- 
ciation, with the coopération of the chairman of the 
committee, caused to be introduced in the Colorado 
Legislature which convened in January, 1939, a bill 
granting the Supreme Court full power and authority 
to adopt new’ rules. This was enacted promptly by 
the unanimous votes of the members of the Legislature, 
as its second statute. It (Session Laws of 1939, Chap- 
ter 80) is as follows: 

The Supreme Court of the State of Colorado shall 
have the power to prescribe, by general rules, for the 
courts of record in the State of Colorado the practice and 
procedure in civil actions and all forms in connection 
therewith, provided, that no rules shall be made by the 
Supreme Court permitting or allowing trial judges to 
comment on the evidence given on the trial. Such rules 
shall neither abridge, enlarge, nor modify the substantive 
rights of any litigants. Such rules shall take effect three 
months after their promulgation, and thereafter all laws 
in conflict therewith shall be of no further force nor 
effect. 

After the statute was enacted the judges of the 
Supreme Court advised the chairman of the commit- 
tee and the president of the association that the Su- 
preme Court would take no official part in the work 
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on the rules, but would await their completion by the 
committee and then make its decision. 

The chairman of the committee devised, with almost 
mathematical precision, the details of an ambitious pro- 
gram. The committee then decided that it would not 
only recommend the adoption in Colorado of nearly all 
of the improved methods of civil procedure contained 
in the Federal Rules, but would completely revamp 
the Code sections not covered by the Federal Rules and 
would also rewrite the rules for procedure in the 
Supreme Court, and thus supersede conflicting pro- 
cedural statutes. It was their purpose to phrase the 
new rules in language that would avoid all uncertainties, 
ambiguities, inconsistencies and causes for misunder- 
standing. 

This was an arduous undertaking. It required crit- 
ical, and almost microscopic, examination of the Code, 
the Federal Rules, the Rules of the Supreme Court 
of Colorado and many of its decisions, and of many 
of the general statutes of Colorado. It also required 
studious examination of the decisions interpreting the 
Federal Rules. 

To carry on the work effectively the original com- 
mittee was enlarged to seventy-five members, consist- 
ing of lawyers in every part of Colorado. The enlarged 
committee was divided into fifteen sub-committees. 
To each sub-committee was assigned for intensive study 
a section of the outlined work, such as “Pleading,” 
“Depositions,”’ etc. 

The committee met more than once a week over 
a period of a year and a half. During the first few 
months it met every Monday night and thereafter every 
Monday and Thursday night. It also conducted sev- 
eral two-day institutes with sessions each morning, 
afternoon and evening. The minutes of each meeting, 
showing the results accomplished, were mimeographed 
and distributed to the committee members, together 
with the agenda for the next meeting. At these meet- 
ings reports of the sub-committees were received, dis- 
cussed, debated, and approved or disapproved in whole 
or in part. The reports of the sub-committees dis- 
closed the conclusions reached in meetings held by 
them during which they had discussed the results of 
their individual and joint studies of the subjects as- 
signed to them. During their work they had examined, 
minutely, the 86 Federal Rules and the decisions inter- 
preting them, the 479 Sections of the Colorado Code 
and the decisions interpreting them, the Colorado Su- 
preme Court Rules and the Colorado statutes which 
contain procedural provisions. Many Colorado law- 
yers, particularly in Denver, who served on the com- 
mittee and the sub-committees devoted to the work a 
large portion of their time for the period stated. 

The work of the members of the committee re- 
sulted in the preparation of a first draft of the pro- 
posed new rules. This dtaft was printed in April, 
1940 (showing the results of about one year’s indus- 
trious efforts), and distributed to the entire committee, 
and to some other lawyers, and judges, in Colorado and 
elsewhere, for their examination and criticism. A Re- 
vision Committee of fifteen members, all from Denver, 
and selected from the most active members of the en- 
tire committee, was appointed to check over the printed 
draft, and to make corrections in phraseology, and 
punctuation, and also in substance. Considerable in- 
terest arose among lawyers in other states. Two mem- 
bers of a prominent law firm in New York City en- 
thusiastically studied the proposed new rules for sev- 
eral weeks and then made valuable suggestions as to 
changes, some of which were adopted by the committee. 
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By July 1, 1940, the second draft of the rules was 
completed, printed, and distributed to all lawyers in 
Colorado, with a request that each one study the draft 
and send his comments to the chairman. Thereafter, 
and prior to September 1, the committee considered all 
suggestions received, and prepared and distributed fif- 
teen mimeographed sheets of amendments to the sec- 
ond draft of the rules. 

A legal institute on the new rules was on the pro- 
gram of the next annual meeting of the Colorado Bar. 
Association, held in September, 1940. At that time 
the entire Revision Committee made detailed reports on, 
the work that had been done, and sat on the platform, 
as experts, to answer questions about the rules that 
members of the association might ask. After full dis- 
cussion the members of the association present voted 
unanimously in favor of a resolution approving the 
rules and amendments as then submitted, and recom- 
mended that the same, with any further amendments 
by the committee, be adopted by the Supreme Court. 

The committee continued its work until the latter 
part of October. On November 5 it submitted its 
report in final printed form to the Supreme Court of 
Colorado with a recommendation that the new rules, 
as thus prepared, be adopted. 

The judges of the Supreme Court then studied the 
proposed new rules. Its Rules Committee conferred 
with the chairman of the committee of the associa- 
tion and requested further comments from that com- 
mittee and other members of the bar. The result was 
that a few additional changes in the proposed rules 
were made by the Supreme Court. 

Finally, on January 6, 1941, the Supreme Court 
entered its order promulgating the new rules, to be- 
come effective April 6, 1941. On that day all provi- 
sions of the Colorado Code prescribing the manner in 
which civil suits shall be started and conducted in 
Courts of Record, except those regulating special pro- 
ceedings, such as Workmen’s Compensation actions, 
etc., will stand repealed. 

The new rules are entitled “Colorado Rules of Civil 
Procedure.” They have been ordered printed in the’ 
Colorado Reports, and two printers have already is~ 
sued them in pamphlet form. In order that such 
confusion may not occur in Colorado as occurred in 
New York after the adoption of the Field Code in the 
middle of the last century, plans were made for legal 
institutes before the rules become effective. The judges» 
and their clerks will hold one conference, called by 
the Denver district judges, and the lawyers will hold 
four conferences in different sections of the state. Each 
institute will be a two-day conference with sessions 
morning, afternoon and evening, devoted entirely to 
familiarizing those present with the new rules.’ A. spe- 
cial course of study has been prescribed by each of 
the three law schools in Colorado. 

Space will not permit a discussion in this article of. 
the many changes effected by the new rules in the. 
Colorado practice and procedure. But attention may 
be called to several features. 

The Colorado Rules are numbered 1 to 120.° The: 
Federal Rules, most of which are included in the. 
Colorado Rules, are numbered 1 to 85. Corresponding 
Colorado Rules are numbered the same as the Fed- 
eral Rules and are paragraphed in the same way, so 
that decisions interpreting the Federal Rules may. be. 
used readily and with the least confusion in the inter- 
pretation of the Colorado Rules. The Colorado Rules 
97 to 120 cover subjects that are not covered by 
the Federal Rules. 
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The Colorado Rules do not follow the Federal Rules 
as to the starting of a suit or review by an Appellate 
Court. Following the present Colorado practice, they 
provide that a summons may be issued either by an 
attorney before or after the suit is docketed, or by the 
clerk. Because of provisions in the Colorado Consti- 
tution, a writ of error instead of an appeal was pro- 
vided for review by the Supreme Court. 

The forms of pleading recommended by the Supreme 
Court of the United States as an appendix to the new 
Federal Rules of Civil Procedure have been recom- 
mended by the Supreme Court of Colorado, with some 
modifications to fit local practice. This makes for 
extreme simplicity in pleading. For example, the body 
of a complaint in a suit on an open account need state 
nothing more than—‘‘Defendant owes plaintiff 
dollars according to the account hereto annexed as Ex- 
hibit A.” 

It would be impossible to give too much praise to 
Col. Van Cise, for the work done by him as chair- 
man of the committee in the preparation of the Colo- 
rado Rules of Civil Procedure. He worked persistently 
and continuously and laboriously to accomplish the 
desired results. He demonstrated splendid executive 
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ability and inspired the other earnest and hardworking 
members of the committee. 

It has been said of the Federal Rules of Civil Pro- 
cedure that they have been “heralded as thé most im- 
portant step taken to improve judicial procedure in 
this country in fifty years,” and that they “have sim- 
plified procedure and clarified issues of trials in the 
Federal Courts, thus expediting litigation.” It would 
seem to be equally true that tests will demonsirate 
that the Colorado Rules of Civil Procedure will be as 
beneficial in improving the conducting of civil litiga- 
tion in courts of record in Colorado as the Federal 
Rules have been in the Federal Courts. The Colorado 
Rules are flexible and liberal. They should reduce 
dilatory motions and quibbling arguments on unimpor- 
tant points toa minimum. They should enable litigants 
to get to the meat of their controversies promptly and 
effectively. They will require more of an application 
of common sense than heretofore in the weary course 
of litigation. They may, and probably should, become 
a model for similar efforts in other states where law- 
yers are convinced that methods of litigation should 
be simplified in the interests of litigants and the public, 
and tend to promote the welfare of lawyers and decrease 
criticism of them by laymen. 





COMMITTEE ON NATIONAL DEFENSE 


Comment on Current Activities 


By EpMuND RUFFIN BECKWITH, CHAIRMAN 


T IS reported that more than 165,000 copies of “A 
Manual of Law’’* have been distributed by Selective 
Service to Persons connected with the System and 
the bar generally, so that the Manual should now be in 
use all over the country. The Committee hopes to re- 
ceive specific suggestions for its consideration in con- 
nection with any future supplement or revision of the 
work. 
Annotations 

Increasing attention is being given by state commit- 
tees on defense to annotations of the material included 
in or indicated by the Manual, such as statutes enacted 
or pending in various states for the relief of soldiers 
and sailors against the collection of taxes and private 
debts, administrative rulings as to civil service and other 
employment rights, rules of court governing stays of 
proceedings and judgments by default. These typical 
subjects and others are being considered both for the 
sake of desirable action within the states and with re- 
gard to some degree of uniformity among the states. 
Information and comment on such matters are being 
assembled by the Committee and will be available as 
desired. 

State Committees 

About thirty of the state bar associations have organ- 
ized their committees on national defense, and several 
more have the proposal in the hands of their governing 
bodies whose favorable action may be expected 
promptly. ~The plan advocated by this Committee for 
such organizations assumes that it is desirable to have 
as much similarity in form as local conditions will 
permit, in order to facilitate communication among the 
committees and prompt action whenever necessary. 





*See February Journal, p. 88. 


The plan also assumes that for the purpose of bringing 
into each such committee the most active lawyers in 
every section of the state it is immaterial whether or 
not such men are members of any bar association, be- 
cause the one essential purpose is to provide a mechan- 
ism for contact and consultation among all the prac- 
ticing lawyers of each state. 

The plan takes account of the state bar association, 
the strong local associations, and the Advisory Boards 
for Registrants of which there is at least one in every 
county. It proposes that the local associations accept 
responsibility to the extent convenient for communica- 
tion and other contact with all lawyers in counties 
adjacent to their own, and the state association will 
then create the state committee on national defense by 
appointing on it men chosen by such local associations 
together with representative lawyers from all other 
sections of the state, many of whom will be found to 
be members of the advisory boards. 

The Committee will distribute in the near future 
its Memorandum No. 3 which will treat in detail 
the projects, so far as they have been presently de- 
veloped, which should engage the attention of state 
committees. One pressing and continuing duty of such 
committees relates to the maintenance and replacement 
of the personnel of Selective Service so far as it com- 
prises lawyers, and another relates to the rules of court 
already mentioned above. Other projects reflect the 
contributions of lawyers to the public morale, to what 
may be called intelligence work, defense legislation and 
to the improvement of the administration of justice. 
Many fields of activity have not yet taken definite form 
but it requires no gift of prophecy to foresee that the 
work of the bar for the common defense will continually 


expand. 
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Conservation of Practice 


The Committee has been favored by a number of 
local associations with reports of the action taken re- 
lating to the conservation of practice of lawyers going 
into the armed forces. The consensus seems to be that 
a local committee should undertake to provide sub- 
stitutes for lawyers who may prefer them to anyone 
directly selected; and that such a committee should 
obligate any of its members who acts as such substitute 
not to represent any client of the lawyer in service after 
his return to his practice, regardless of the client’s 
wishes. 

It seems also to be the general opinion that agree- 
ments between the absent lawyer and his substitute 
should be in writing and registered with the local bar 
association, and that notices given to clients upon the 
departure and return of the men in service should be 
in forms approved by the association. With respect to 
the devision of fees received from any client of the 
absent lawyer, it is understood that the standing Com- 
mittee on Professional Ethics and Grievances will at 
an early date promulgate an opinion. 

The Committee on National Defense desires to be 
informed as to the action of any bar association relating 
to the conservation of practice, and particularly with 
regard to the number of instances in which association 
committees are called upon to provide substitute 
attorneys. 


Studies of Function 


The Committee believes that among several theories 
which it has advanced with respect to the organic action 
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of the bar under present conditions the one which has 
met with the ‘<adiest approval in principle is that a 
careful study sould be made of all the probable direc- 
tions in which useful work might be done by “the 
organized bar as counsel to the public as client.” 

On January 28, Ralph C. Lashly, whose services were 
made available to the Committee by President Lashly's 
firm, became the first of what the Committee hopes 
will be a long line of men to engage in such a study of 
the desirable channels of action. Beginning with the 
members of the official group of advisors to the Com- 
mittee, and continuing from office to office through one 
legal section after another in the manifold divisions of 
Government, inquiries are being made wherever there 
seems to be any probability that a useful project might 
be uncovered. It is a significant fact that very few 
people seem to have grasped the concept that the organ- 
ized bar is a public agency. The type of research pro- 
posed by the Committee may turn out to require a good 
deal of repetition before it can get down to the essential 
facts, but the theory upon which the work is proceeding 
is so persuasive that everything necessary to establish 
it ought to be done. 

The Committee has endeavored to make available to 
the Section of Bar Organization Activities suitable re- 
ports on the profession’s relation to national defense, 
for consideration at the regional conferences conducted 
by that Section. In line with this kind of activity the 
Committee would like to be understood as being ready 
and willing to cooperate with all other organizations 
of the bar in bringing to public attention the services 
which the legal profession is able to contribute to the 
common defense. 





Planning for Annual Meeting of American Bar Association to be held in 
Indianapolis, September 29 - October 3 


Left to right, sitting: Judges Curtis W. Shake, William Bridwell, Robert C. Baltzell, Dan C. Flanagan, 
Harvey Curtis and Edgar M. Blessing. Standing: A. J. Stevenson, Michael J. Fansler, Frank N. Richman, 
Curtis W. Roll, H. Nathan Swaim, Hubert DeVoss, Earl B. Barnes and Joe Rand Beckett. The latter two 
men are Indianapolis attorneys serving as chairmen of state-wide bar association committees. Mr. Beckett 
was host to the judges at his country home near Indianapolis. 
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RULES OF PROCEDURE IN CRIMINAL CASES 


In another column we print the order of the 
Supreme Court entered February 3, 1941 in 
which it is announced that pursuant to the Act 
of june 29, 1940 the Court will assume the 
preparation of rules of pleading, practice and 
procedure in Criminal cases, and that to assist 
the Court in that undertaking an Advisory 
Committee has been appointed. 

There is significance in the words “will 
assume the preparation of rules...” This is 


substantially the same language used by the 
Court in the order of June 13, 1935 appointing 
the Advisory Committee on Civil Procedure 
and those of us who know the careful attention 
given by the Chief Justice and the Associate 


Justices to the work of that committee, will 
translate those words in the light of what the 
same words in the earlier order are now shown 
to have meant. 

Arthur T. Vanderbilt, Chairman of the new 
committee, a former President of the Amer- 
ican Bar Association, is so well known for his 
leadership in movements for the improvement 
in the administration of justice as to léave no 
room for doubt as to the wisdom and energy 
with which he will guide and inspire the labors 
of his associates. 

Professor James J. Robinson of the Indiana 
University Law School, Reporter to the com- 
mittee, has long been a student of and partici- 
pant in movements for the improvement of the 
administration of justice in the criminal courts. 

Alexander Holtzoff, Secretary of the Advis- 
ory Committee, Special Assistant to the Attor- 
ney General of the United States, has for many 
years been the specialist of the Department 
of Justice in matters of judicial procedure. The 
other fourteen members-.of the committee are 
meri of distinction and experience on the bench, 
at the bar and im the teaching branch of the 
profession. 

‘The hundreds, and perhaps the thousands, 
of American Bar Association members who in 
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every part of the land had the honor and the 
pleasure of working together on the Federal 
Rules of Civil Procedure welcome the members 
of the Advisory Committee on Procedure in 
Criminal Cases to their useful task, congratu- 
late them on the honor bestowed upon them 
by the Court, and confidently predict the suc- 
cess of the new enterprise. 


FURTHER AS TO IMPROVEMENTS IN 
‘ADMINISTRATIVE LAW 


With the passage of the “lend-lease” bill 
(H.R. 1776), the indications are that the Con- 
gress will consider promptly the report and 
bills from the Attorney General’s Committee on 
Administrative Procedure. In this issue the 
JOURNAL continues its presentation of inform- 
ative material which will aid in the study of the 
report and bills, and will help our members in 
understanding the momentous issues involved 
and in forming a just opinion of their merits. 

Shortly before our January issue went to 
press, the President vetoed the Walter-Logan 
Bill, which had been approved and actively sup- 
ported by the Association. We published in 
that issue the veto message, with comment on 
it by the chairman of our Committee on Ad- 
ministrative Law (pages 52-54), and indicated 
that a later issue would give further analysis 
of its reasoning. We publish in this issue an 
exhaustive analysis of the veto message by 
Dean Roscoe Pound which has become avail- 
able since our February issue appeared. 


A few days before our February issue went 
to press, the voluminous report, bills, and ac- 
companying ‘“‘additional statements,” came 
from the Attorney General’s Committee. Al- 
though the time was short, a preliminary sur- 
vey of the report and bills was prepared and 
given in that issue, along with an editorial 
statement of their great significance. 

In a further effort to be informative, this 
issue contains the “summary” authorized by 
the whole committee and that of Messrs. Mc- 
Farland, Stason and Vanderbilt; the full 
text of the challenging “separate statement” by 
Chief Justice Groner ; a forthright comment by 
Col. O. R. McGuire, Chairman of the Associa- 
tion’s Committee on Administrative Law; and 
a detailed analysis of the two bills sub- 
mitted from the committee, which treats those , 
bills in the light of the Walter-Logan Bill and 
other recommendations of the Association 
through its House of Delegates. The: report 
of the Attorney General’s Committee, and the 
accumulating material concerning it will be 
better reviewed, if it is read with the aid of the 
notable reports of the Association’s Committee 
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on Administrative Law from 1933 to date. 
See particularly its 1937 report, ABA Annual 
Report pages 789 to 850 and its 1939 report, 
ABA Annual Report, pages 575 to 620. It is 
indeed gratifying to all those who, under the 
aegis of this Association, have worked so long 
and earnestly in this field, to find that substan- 
tially all of the conditions which have been re- 
peatedly pointed out in these reports, as 
showing the great need for remedial legisla- 
tion, are confirmed by the Attorney General’s 
Committee without dissent; the disclosed di- 
vergencies of views are as to how far the cura- 
tive legislation can and should go at this time. 
No one urges that the agencies and their pro- 
cedures could safely be left as they have been 
and are. 

The bill submitted by the majority of the 
Committee has been introduced and printed in 
the Senate as S. 675. The bill embodying also 
the more comprehensive provisions urged by 
Messers McFarland, Stason and Vanderbilt is 
S. 674. Both bills are before the Committee 
on the Judiciary, which has appointed a sub- 
committee to hold early hearings. The attitude 
and action of the Association will be decided 
by the House of Delegates, which fortunately 
meets in March. Meanwhile, every member 
of the Association should form his own opin- 
ions and make them known to the delegates 
from his State, to the end that the action of the 
House of Delegates may be the result of an 
enlightened and militant professional opinion. 


Of the duty of every lawyer to interest him- 
self intelligently and actively in these issues, 
there can be no doubt. The average lawyer 
familiarizes himself with the rules of practice 
and procedure in the courts, and from time 
to time gives at least some measure of sup- 
port to efforts for their improvement, but fails 
to concern himself with the practices and pro- 
cedures of the administrative agencies, which 
at present need such attention even more, 
and equally involve the essentials of free- 
dom and justice under the law. It is high time 
for the lawyers, individually and through their 
Associations, to realize and remedy their own 
dereliction. No fair-minded lawyer would wish 
to destroy the agencies or impair the efficacy of 
their enforcement of the laws under which they 
operate; but “the rudiments of fair play” and 
the vitals of free, law-governed institutions are 
at stake in the pending bills, no less than in the 
efforts to improve the administration of justice 
in the courts. National defense is not merely 
the massing of men and the accumulation of 
materials against the contingencies of invasion 
by armed forces. National defense requires 
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meanwhile the erecting and strengthening of 
every available bulwark against arbitrary 
power in governmental or private hands. Chief 
among those tasks is the early enactment of 
an adequate bill to make those improvements in 
administrative procedure pointed out in this 
notable report from a committee made up 
wholly of lawyers friendly to every proper 
purpose of the agencies. Reading of the thor- 
ough-going material and analyses which are 
published in this issue will demonstrate to every 
lawyer the need that he concern himself with 
these issues, actively and now. 


THE SUMNERS BILL AS TO FEDERAL JUDGES 


The distinguished chairman of the Com- 
mittee on the Judiciary of the House of Repre- 
sentatives has introduced promptly in the 
new Congress his bill (H. R. 146) “To provide 
for trials of and judgments upon the issue of 
good behavior in the case of certain Federal 
judges.” This is substantially the bill which 
was unanimously approved by each the Assem- 
bly and the House of Delegates, at the Annual 
Meeting of the Association last September, 
after Chairman Sumners had made a dramatic 
appearance and appeal before the Assembly. 


Despite the absorption of public and legisla- 
tive interest with other issues, time and oppor- 
tunity should be found to consider and enact 
this important measure. Experience has demon- 
strated that no sufficient number of members of 
the Senate will listen to, or even read, the testi- 
mony in removal proceedings instituted by the 
House of Representatives as to Federal judges 
other than Justices of the Supreme Court. This 
is increasingly so under present and prospective 
conditions. The testimony as to misbehavior 
should be taken, and the appropriate findings 
made, in a judicial atmosphere and by experi- 
enced, impartial triers of facts. 

This the Sumners bill provides, without re- 
laxing any of the historic safeguards of judi- 
cial independence. The initiating of removal 
proceedings remains with the House of Repre- 
sentatives. The prosecution of charges is by 
the Attorney General, with the aid of such 
Members of the House as it designates. Three 
Circuit Judges designated by the Chief Justice 
shall constitute the trial Court, upon the issue 
of behavior other than “good” in the constitu- 
tional sense. From a judgment for removal, 
the accused judge is given a full right of appeal 
to the Supreme Court, on the law and the facts. 
Such a procedure would go far to assure a law- 
governed, impartial and impersonal determina- 
tion of the vital issues. 



















































THE PROPOSED REVISED STANDARD FIRE 
INSURANCE POLICY 





The “Unconditional and Sole Ownership” Clause. 





BILL proposing a revised fire insurance policy 
form is under consideration by the New York 
Legislature, and if passed, as seems likely, the 

form will be presented in the course of the next year 

or so to other states for adoption either by legislative 
enactment or departmental ruling. This new form 

has come as a result of over three years’ study by a 

committee of the National Association of Insurance 

Commissioners headed by Louis H. Pink, Superintend- 

ent of Insurance of the State of New York. 

There are now in general use in the country three 
fire policy forms, the old New York form drafted in 
1886 and now used in about twenty-eight states, the 
new New York form drafted in 1917, and now used in 
fifteen or sixteen states and the Massachusetts form 
used in four states. The old New York form contains 
numerous harsh and unreasonable provisions as well 
as a number of outmoded and obsolete clauses. And 
yet the policy persists in general use in a majority of 
the states. The new New York form of 1917 is a 
material improvement over the old. Obsolescent and 
ambiguous provisions of the old policy are eliminated 
and its terms are more just and reasonable from the 
policyholder’s point of view. But over twenty years’ 
experience with the new New York form of 1917 has 
shown the need of further modification and refinement. 
The revised draft developed by Superintendent Pink 
and his committee is a worthy effort to bring about 
these needed changes. 


Coverage Broadened 


This new policy, from the standpoint of the insuring 
public, is a material improvement over any fire policy 
heretofore used. Its coverage clause, formerly including 
only fire and lightning, has been broadened to include 
loss from explosion, smudge and smoke; the exclusion 
of loss resulting from “riot or civil commotion” has 
been eliminated; increase of hazard does not avoid the 
policy unless it contributes to the loss; the keeping of 
gasoline and benzine, prohibited under present policies, 
is permitted up to one quart; other insurance, denied 
in present policies without endorsement, is permitted ; 
time during which extensive repairs may be made on 
the insured property without avoiding the policy has 
been extended from 15 to 60 days; time during which 
the property may be vacant without the necessity of an 
endorsement, has been extended from 10 to 30 days.! 


Sole Ownership Requirement Eliminated 


But the ntost important changes in this new policy 
from the standpoint of the lawyer is that it eliminates 
the clauses that render the policy void; if the insured 
property be on land owned by the insured in fee sim- 





1, Journal of American Insurance. Dec, 1938, pp. 21-22. 
See also, ibid., May, 1940, pp. 19 and 21. 
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ple; if with knowledge of the insured foreclosure pro- 
ceedings be commenced against the property; if the 
property is encumbered by a chattel mortgage; and if 
the interest of the insured be other than “unconditional 
and sole ownership.” These are all so-called moral 
hazard clauses. Statistics have shown that many out- 
standing policies are void and unenforceable because 
of innocent non-compliance with these various moral 
hazard conditions. 

The most inequitable of these provisions is the “un- 
conditional and sole ownership” clause. According to 
this clause if two or more persons own property as 
joint tenants, tenants by the entireties, or as tenants in 
common, and the property is insured in the name of 
one of them only, the policy is void not only as to the 
interest of the unnamed co-owner, but also as to the 
interest of the person named in the policy. 

A typical situation to which the clause is applicable 
is this: A husband buys a residential property for a 
home. A deed in joint tenancy (or tenancy by the 
entireties, in some states) appeals to him because of 
its characteristic that upon the death of either himself 
or his wife the property will pass directly to the sur- 
vivor, to the exclusion of children or other heirs. Con- 
sequently he has the deed made to himself and wife. 
Sometime later a fire insurance policy is applied for. 
The husband does not then recall that the property is 
held jointly, or, if he does, believes that fact to be un- 
important in asking for insurance; and the agent does 
not inquire regarding the character of the applicant’s 
ownership. So the policy is issued in the name of the 
husband alone. He accepts it, secure in the belief that 
protection against a destructive fire has been provided. 
But alas, for all his pains he has acquired only a worth- 
less scrap of paper. The almost universal authority 
in the United States is that this so-called insurance 
policy is an absolute nullity.” 

Two or three brothers or sisters inherit real prop- 
erty. One of them who is in the habit of taking care 
of the common business of the group takes out a fire 
policy in his own name on the ancestral property. The 
law calls the owners tenants in common, but one who 





2. Pollock v. Conn. Fire Ins. Co., 362 Ill. 313, 199 N. E. 
816 (1936); Genesee Falls v. U. S. Fire Co., 16 App. Div. 
587, 44 N. Y. Supp. 979 (4th Dep't 1897); Com. Mut. v. 
Crawford, 219 Ae. Div. 110, 219 N. Y. Supp. 103 (3d Dep't 
1927); Alfred v. Bankers Ins. Co., 167 Tenn, 278, 68 S. W. 
(2d) 941 (1934); Palma v. Natl. Fire Ins. Co. 240 App. 
Div. 454, 270 N. Y. Supp. 503 (4th Dep’t 1934) ; Lawson v. 
Twin City Fire Ins. Co. 2 F. Supp. 171 (E. D. Ky. 1932); 
Western Assur. Co. v. White, 171 Ark. 733, 296 S. W. 804 
(1926) ; Schroedel v. Humboldt Ins. Co., 158 Pa. 459, 27 Atl. 
1077 (1893); Palm v. National Ben Franklin Ins. Co., 43 Pa. 
Co. Ct. 689 (1915); Porobenski v. Amer. Alliance Ins. Co., 
317 Pa. 410, 176 Atl, 205 (1935); Fullbright v. Phoenix Ins. 
Co. of Hartford, 329 Mo. 207, 44 S. W. (2d) 115 (1931) ; 
Jackson v. American Eagle Fire Ins. Co., 92 S. W. (2d) 374 
(Tenn. 1936). 
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owns property as a tenant in common is not a “sole” 
owner; hence the “unconditional and sole” ownership 
clause is violated and the policy is void.® 

In a cross-section study made in 1937, of 581 fire 

insurance policies on real property located in an IIli- 
nois community, approximately 25% of all such policies 
were found to be void, because of the violation of the 
“unconditional and sole” ownership clause; and of 255 
policies on jointly owned real property, that were exam- 
ined, over 50% were found to be void. This is a 
startling fact, and should be cause for concern not only 
to people who buy fire insurance, but to companies 
who sell it. Therefore the elimination of this provision 
from the proposed revised form is a feature which 
should highly commend itself to the insuring public. 
But opposition by some insurance companies to this 
step has developed.® Their contention is reducible to 
three arguments : 

1. Undisclosed co-ownership of property insured 
against fire creates a moral hazard, which the 
clause eliminates. 

The fire insurance contract is personal in its 
nature, and the company is entitled to know to 
whom the policy grants protection. If the clause 
were deleted the company would be bound to 
unknown co-owners of the property. 

The clause is available to the company as a de- 
fense on a policy when fraudulent incendiarism 
is suspected, but cannot be proved. 

It is the belief of the writer that these arguments are 

untenable. They will be taken up seriatim. 


Undisclosed Ownership as a Moral Hazard 


(1) Does undisclosed co-ownership create a moral 
hazard? A moral hazard is a risk resulting from the 
creation of a temptation in the owner of the insured 
property to destroy it himself in order to realize upon 
his policy. Unrevealed co-ownership is said -to create 
a moral hazard because the policyholder obtains a policy 
which gives him full protection on property in which 
he has only a limited or partial interest. He might, 
therefore, be tempted to destroy the property in order 
to recover for a full loss, and thereby make a profit. 
Or, so the argument goes, if the policyholder has only 
a partial interest in property fully covered by insurance, 
he might be tempted to exercise less than reasonable 
care to protect the property from fire, or to extinguish 
one, after it had started, since he has a chance to 
recover something of greater value than he runs the 
risk of losing by the fire. 

sut is there any basis for this conjecture in actual 
fact? In a case of husband and wife owning property 
jointly, for example, it is extremely unreasonable to 
assume that a husband would destroy his home in 





3. Price y. Nat’l Union Fire Ins. Co., 294 Mich. 289, 293 
N. W. 652 (1940) ; Guard Ins. Co. v. Gunn, 221 Ala. 654, 130 
So. 180 (1930) ; Miller v. Great Amer. Ins. Co., 61 S. W. (2d) 
205 (Mo. App. 1933); St. Paul Ins. Co. v. Culwell, 62 S. W. 
(2d) 100 (Tex. 1933) ; Hurley v. Girard Fire Ins. Co., 49 Ga. 
App. 823, 176 S. E. 785 (1934); Fireman’s Fund Ins. Co. v. 
Cravey, 134 So, 232 (Fla. 1931); Citizens Ins. Co. of N. J. 
v. Railey, 256 Ky. 838, 77 S. W. (2d) 420 (1934) ; World Fire 
Ins. Co. v. Burgarosky, 176 Okla. 150, 54°P. (2d) 631 (1936) ; 
Bartz y. Eagle Point Mutual Fire Ins. Co., 218 Wis. 551, 260 
N. W. 469 (1935); Evens v. Home Ins. Co., 82 S. W. (2d) 
111 (Mo. 1935). 

Contra: McNeil v. Conn. Fire Ins. Co., 24 F. (2d) 221 
(D. C. Tenn, 1928). 

4. Goble, The Moral Hazard Clauses of the Standard Fire 
Insurance Policy, 37 Col. L. Rev. 410 (1937). A part of the 
argument used above is taken from this article. 

5. See the address of Arthur E. Benson. A. B. A. 
Section of Insurance Law. 1938, p. 278. 
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order to realize a larger amount of insurance than 
the value of his one-half interest. In the normal case 
he is as much interested in the preservation of his 
wife’s interest as his own. Her loss is his loss. The 
same is true in only slightly less degree, where 
brothers and sisters or other relatives own property 
jointly. That the hazard is increased in any case, where 
jointly-owned property is insured in the name of one 
owner, is simply an assumption, with no data or scien- 
tific proof whatever to support it. There are no sta- 
tistics showing a higher loss ratio in such situations, 
than where property is individually owned and insured. 
Neither do the figures show greater loss ratios among 
those having undisclosed limited interests in Massa- 
chusetts, Maine, New Hampshire or Minnesota where 
fire policies do not contain the “sole and unconditional 
ownership” clause, or in Wisconsin and South Caro- 
lina where it does not apply to the co-ownership of 
husband and wife. It would seem only fair to require 
the insurance companies to produce some proof of the 
existence of a moral hazard under such circumstances 
before permitting them to insert in their policies such 
a devastating clause. 

But even if there were some moral hazard in such 
cases, are insurance companies justified in issuing such 
a large percentage of void policies to innocent people 
in order to catch an occasional policy-violating fraud- 
ulent fire setter? Is not the result too meager for the 
price? Since it is the law that one who wilfully burns 
his own property cannot recover his insurance, what- 
ever the policy provisions are, the policyholder cannot 
profit by his wrong, in any event, if the facts are fully 
presented to the court. This would seem to be a more 
effective deterrent to the insured’s incendiarism than 
any policy provisions could be. 


Fire Policy as a Personal Contract 


(2) The fire insurance policy, say the underwriters, 
is a personal contract between the company and the 
person named in the policy, and to require the com- 
pany to pay an unknown and unnamed person would 
violate the principle that the company is entitled to 
know to whom it is granting protection. But this is 
a misconception. The elimination of the “unconditional 
and sole ownership” clause would not require the com- 
pany to pay a loss to a person not named in the 
policy. It would require only that payment be made 
to the person named in the policy in accordance with 
the extent of his interest in the property. If, e.g., the 
person named in the policy were a co-owner with his 
wife, the company would be required to pay only the 
loss of such named person, which would not exceed 
one-half the total loss. The wife’s one-half interest 
would not be covered by the policy. This is the view 
that has been taken in Massachusetts, where the fire 
policy used omits the “unconditional and sole owner- 
ship” clause.* It is hard to see what objection can be 
found to a rule requiring payment of a loss to a named 
insured in accordance with his interest in the property. 


Sole Ownership Clause as a Defense Where 
Incendiarism Is Suspected 


(3) The argument chiefly relied upon for the reten- 
tion of the “unconditional and sole ownership” clause 
is that the violation of the clause makes available to 
the company a defense in those cases in which in- 
cendiarism by the insured is suspected but cannot be 





6. Ritson v. Atlas Assur. Co., 272 Mass. 73, 171 N. E. 448 
(1930). 
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proved. This is justified, say the companies because 
of the difficulty of proving to the satisfaction of a jury 
the incendiary origin of a fire. If the policyholder 
burns his own house, the evidence of his crime is 
destroyed with it. But if this be sound doctrine, it 
is pertinent to ask why not insert a clause in the policy 
which would give a defense to the company in all cases 
where fraudulent fires are suspected but cannot be 
proved? Why limit such defense to cases where there 
is an undisclosed limited interest? In other words if 
it is just that the company should have a defense in 
the case of an undisclosed limited interest when it sus- 
pects, but cannot prove a fraudulent fire, it is just that 
it should likewise have that defense in the case of an 
unlimited interest if a fraudulent fire is suspected. 
But to my knowledge no policy has ever contained 
such a clause, and it is not likely that companies will 
hazard the criticism that would be directed toward 
them were they to insert such a clause. 

To use the “unconditional and sole ownership” 
clause as a defense only when there is a suspicion of 
incendiarism and not in other cases when the clause 
is violated, is an admission of its perfidy. Difficulty 
of proof in other branches of the law does not dispense 
with the necessity of proof. The law does not send 
suspected persons to the penitentiary merely because 
proof of guilt is difficult. No more should it deprive 
innocent persons of insurance protection for which 
they have paid, without reasonable proof of their wrong- 
ful conduct. As the law now stands, the violation of 
this clause in effect creates an irrebuttable presumption 
that the policyholder whose property has been burned, 
has wilfully destroyed it. Even if he could prove by 
unimpeachable evidence that he was away from home 
on the date of the fire, and that his house was struck 
by lightning, still he could recover nothing. The court 
would not even hear his evidence. If the object of this 
clause is to prevent liability where the policyholder 
burns his own property, it is contrary to the spirit of 
the law to hold the policy void, if the policyholder is 
able to prove his innocence. 


Sole Ownership Requirement Unfair and 
Destructive of Security 


To the argument that this clause has the effect of 
rendering a large percentage of all issued policies void, 
the underwriters reply that they do not refuse to pay 
losses in every case in which this condition is violated. 
They only do so where they suspect the policyholder 
to be guilty of wilfully setting the fire, or of negli- 
gently failing to extinguish it after it has started. 
There are two answers to this contention. (1) Such 
a principle makes the insurance company a judge in its 
own case, and it is generally regarded as unfair to 
leave to one of the interested parties in a controversy 
the decision as to whether the other is guilty of such 
conduct as to constitute a forfeiture of his rights, (2) It 
makes the insurance policy a contract in which pay- 
ment of a fire loss is purely optional with the company. 
That is, the company may pay for a loss or not as it 
pleases. This result destroys the essential element of 
insurance, viz., security. It makes no difference how 
honest or well intentioned a company may be, one pur- 
chasing a policy from it is entitled to an enforceable 
obligation that in the event of loss the company will 
pay. Honesty of intention cannot be accepted as a 
substitute for the sanction of the law in such a case. 
What would an insurance executive think of a bond 
offered to the company as an investment which con- 
tained no binding obligation to pay, but only made pay- 
ment optional with the obligor? The statutes of no 
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state would regard such a bond as a sound or per- 


‘missible form of investment, for an insurance company. 


When one buys a fire insurance policy he is justified 
in assuming that he is obtaining the legal obligation of 
the company to pay for fire losses sustained. That is 
what he asks for, what he pays for, and in the absence 
of bad faith, what he is led to believe by the company 
that he is getting. The presence of the “unconditional 
and sole ownership” clause rather than relieving the 
company from a moral hazard actually places a moral 
hazard on the insured. Suppose over a given period a 
company finds its loss ratio running somewhat higher 
than anticipated, an “insured” under such a policy 
(even though he be quite innocent) is subject to the 
“moral hazard” that the company will find phantom 
excuses for not paying the loss, or at any rate that 
the adjuster will pare down the appraisal wherever 
possible. A protesting policyholder is likely to have 
the “unconditional and sole ownership” clause flashed 
into his face by the adjuster with the warning, “My 
dear man, we’re not liable on this risk at all. Be care- 
ful what you say or you won't get a cent.” Can one 
imagine a weapon in the hands of an insurance ad- 
juster more dangerous to a policyholder? 


Insurants Do Not Read Policies 


Underwriters inquire, “Why don’t people read their 
policies?” But average, ordinary people do not ordi- 
narily read documents they cannot understand. Insur- 
ance policies are long, complicated, and technical. They 
are not often read by even lawyers, doctors, or business 
men. Is it reasonable to expect others to labor through 
them? People are accustomed to relying upon verbal 
statements and explanations made to them by the 
chosen agents of the companies, rather than upon the 
printed contents of complicated documents. Anyway, 
since the policies would not be understood even if read, 
nothing would be gained by the ceremony. It is not 
usually expedient to base the interpretation of a con- 
tract, as important to public welfare as insurance poli- 
cies, upon the presumption that people read them when 
it is known they do not, or to charge them with knowl- 
edge of what it is known they do not. know. The law 
should move in the direction of the average man’s 
conception of what is reasonable and just. 

No implication is intended by what has been said 
that moral hazards in insurance are unimportant. 
Though the amount is usually exaggerated by under- 
writers,’ there is no doubt that a substantial percentage 
of the annual fire loss in the United States is caused by 
fraudulent fires, and every fair and reasonable means 
should be used to protect the companies from such 
losses. Ultimately these losses must be paid for by 
the innocent policyholders themselves in the form of 
increased premiums. But there is no warrant for the 
assumption that the “unconditional and sole owner- 
ship” clause has any causal relation to the fraudulent 
fire loss. 

A desire on the part of fire insurance companies to 
have an easy way out when they have an unprovable 
suspicion of fraud does not justify the retention of a 
contract clause which renders 25% of all residential fire 
insurance policies void and unenforceable. 

It is believed that the policy drafted by Superintend- 
ent Pink and his committee and now proposed for 
adoption in the state of New York represents a decided 
advance in the fire insurance contract form and it 1s 
recommended that it be accorded favorable considera- 
tion at the hands of the bar. 


7. Hardy, Risk and Risk Bearing (1923) 292. 








REVIEW OF RECENT SUPREME COURT DECISIONS 





By Epcar Bronson ToLMAN* 


Labor Law-Picketing—Freedom of Speech 

Peaceful picketing is “the workingman’s means of com- 
munication” to the public, of his side of a labor controversy. 
As such it is “protected by the bill of rights in order to 
avert force and violence due to restrictions on rational 
modes of communication but in a context of violence it 
may become part of an instrument of force not sheltered 
by the Constitution.” 


Milk Wagon Drivers Union v. Meadowmoor Dairies, 
85 Adv. Op. 497, — Sup. Ct. Rep. —, U. S. Law Week 
4185 (No. 1, decided Feb. 10, 1941). 

Controversies arose in regard to the methods devel- 
oped in and about Chicago between the producers, 
the dairy companies, the vendors, and retailers of milk. 
The meaning of those terms must be drawn from the 
analysis of the situation in Milk Wagon Drivers Union 
v. Lake Valley Farm Products, 311 U. S. 91, and 
from the careful statement of facts contained in this 
opinion. The controversy was marked throughout its 
course by force and violence. The union took action 
against the dairies and one of them, Meadowmoor 
Dairies, Inc., brought suit in an Illinois Court to stop 
interference with the distribution of its products. A 
preliminary injunction restraining all union conduct, 
violent and peaceful, was issued, and the case was 
referred to a Master for report. The Master found 
that besides peaceful picketing of the stores handling 
Meadowmoor’s products there had been violence on a 
considerable scale, window smashing, substantial in- 
jury to the buildings of Meadowmoor and another dairy 
by explosive hombs, the use of stench bombs dropped 
in retail stores, trucks wrecked and burned, and a 
store set on fire, milk wagons held up, drivers threat- 
ened and injured, and a long continued and systematic 
resort to violence in an effort to compel dairies and 
stores to grant the terms of the union. 

The Master recommended that all picketing and not 
merely violent acts should be enjoined. The trial court 
accepted his recommendation only as to acts of violence 
and permitted peaceful picketing. That ruling was 
reversed by the Supreme Court of Illinois and a per- 
manent injunction as recommended by the Master was 
granted. 

The action of the Supreme Court of Illinois was re- 
viewed on certiorari and affirmed. 

The opinion of the court was delivered by Mr. Jus- 
TICE FRANKFURTER. He defines the central issue of 
the case as follows: 


The question which thus emerges is whether a state 
can choose to authorize its courts to enjoin acts of picket- 
ing in themselves peaceful when they are enmeshed with 
contemporaneously violent conduct which is concededly 
outlawed. 


The opinion begins the discussion of this question 
with the Thornhill case which recognized the consti- 
tutional protection of free speech on behalf of “publiciz- 
ing, without annoyance or threat of any kind, the facts 
of a labor dispute.” It was declared that “peaceful 


*Assisted by James L. Homme and Leranp L. Totman. 





picketing is the workingman’s means of communica- 
tion.” The limitation on that general statement, how- 
ever, is set forth as follows: 


It must never be forgotten, however, that the Bill of 
Rights was the child of the Enlightenment. Back of 
the guarantee of free speech lay faith in the power of 
an appeal to reason by all the peaceful means for gain- 
ing access to the mind. It was in order to avert force 
and explosions due to restrictions upon rational modes 
of communication that the guarantee of free speech was 
given a generous scope. But utterance in a context of 
violence can lose its significance as an appeal to reason 
and become part of an instrument of force. Such utter- 
ance was not meant to be sheltered by the Constitution. 


The opinion refers in brief summary to the findings 
of the Master of the intimidation of customers and acts 
of violence on which the Supreme Court of Illinois 
justified its decision that picketing “in connection with 
or following a series of assaults or destruction of prop- 
erty, could not help but have the effect of intimidating 
the persons in front of whose premises the picketing 
occurred and causing them to believe that non-com- 
pliance would possibly be followed by acts of an un- 
lawful character.” 

As to the effect of the testimony, the Master’s find- 
ings and the adjudication of the Supreme Court of 
Illinois, Mr. Justice FRANKFURTER says: 


It is not for us to make an independent valuation of 
the testimony before the master. We have not only 
his findings but his findings authenticated by the state 
of Illinois speaking through her supreme court. We 
can reject such a determination only if we can say 
that it is so without warrant as to be a palpable evasion 
of the constitutional guarantee here invoked. The place 
to resolve conflicts in the testimony and in its inter- 
pretation was in the Illinois courts and not here. To 
substitute dur judgment for that of the state court is 
to transcend the limits of our authority. And to do so 
in the name of the Fourteenth Amendment in a matter 
peculiarly touching the local policy of a state regarding 
violence tends to discredit the great immunities of the 
Bill of Rights. No one will doubt that Illinois can 
protect its storekeepers from being coerced by fear of 
window-smasiings or burnings or bombings. And acts 
which in isolation are peaceful may be part of a coercive 
thrust when entangled with acts of violence. 

The picketing in this case was set in a background 
of violence. In such a setting it could justifiably be 
concluded that the momentum of fear r 
past violence would survive even though future picket- 
ing might be wholly peaceful. So the supreme court 
of Illinois found. We cannot say that such a finding 
so contradicted experience as to warrant our rejec- 
tion. Nor can we say that it was written into the 
Fourteenth Amendment that a state through its courts 
cannot base protection against future coercion on an 
inference of the continuing threat of past misconduct. .. . 

These acts of violence are neither esoteric nor iso- 
lated. Judges need not be so innocent of the actualities 
of such an industrial conflict as this record discloses as 
to find in the Constitution a denial of the right of Illinois 
to conclude that the use of force on such a scale was 
not the conduct of a few irresponsible outsiders. The 
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Fourteenth Amendment still leaves the state ample dis- 
cretion in dealing with manifestations of force in the 
settlement of industrial conflicts. 

We find nothing in the Fourteenth Amendment that 
prevents a state if it so chooses from placing confidence 
in a chancellor’s decree and compels it to rely exclusively 
on a policeman’s club. 

We are here concerned with power and not with the 
wisdom of its exercise. 

We merely hold that in the circumstances of the 
record before us the injunction authorized by the su- 
preme court of Illinois does not transgress its consti- 
tutional power. That other states have chosen a dif- 
ferent path in such a situation indicates differences of 
social view in a domain in which states are free to 
shape their local policy. 


Mr. Justice FRANKFURTER definitely states that the 
Thornhill and Carlson decisions are not qualified but 
that they are reaffirmed. He shows that in those cases 
the statutes there under examination baldly forbade all 
picketing near an employer’s place of business and that 
there was no “entanglement with violence” there in- 
volved. 

Attention is called to the use of the word “perma- 
nent” in the injunction sustained by the court but it 
is declared that the injunction is permanent “only for 
the temporary period for which it may last.” That a 
familiar equity procedure exists for modifying when 
continuance is no longer warranted but that here again 
the state courts have the last say. 

The opinion closes with the following final declara- 
tion: 


Freedom of speech and freedom of the press cannot 
be too often invoked as basic to our scheme of society. 
But these liberties will not be advanced or even main- 
tained by denying to the states with all their resources 
including the instrumentality of their courts, the power 
to deal with coercion due to extensive violence. If the 
people of Illinois desire to withdraw the use of the in- 
junction in labor controversies, the democratic process 
for legislative reform is at their disposal. On the other 
hand, if they choose to leave their courts with the power 
which they have historically exercised, within the cir- 
cumscribed limits which this opinion defines, and we 
deny them that instrument of government. that power 
has been taken from them permanently. Just because 
these industrial conflicts raise anxious difficulties, it is 
most important for us not to intrude into the realm 
of policy-making by reading our own notions into the 
Constitution. 


Mr. Justice Brack filed a dissenting opinion. The 
opening sentence of his dissent is as follows: 


In my belief the opinion just announced gives approval 
to an injunction which seriously infringes upon the 
constitutional rights of freedom of speech and the press. 
To such a result I cannot agree. 

Drawing an analogy from man’s physical body he 
says: 
Freedom to speak and write about public questions is 
as important to the life of our government as is the 
heart to the human body. In fact, this privilege is the 
heart of our government. If that heart be weakened. 
the result is debilitation; if it be stilled, the result is 
death. 


He concedes as an essential to our federal system 
that the states should be left wholly free to govern 
within the ambit of its powers and that to shear them 
of power not denied to them by the federal Consti- 
tution would amount to judicial usurpation. But he 
declares that the court has committed itself to the 
doctrine that a state cannot through any agency, either 


wholly remove or partially whittle away the vital, in- 
dividual freedom guaranteed by the First Amendment, 
He concludes that the injunction as directed by the 
Supreme Court of Illinois invades the constitutional 
guarantees of freedom of speech. 

He closes his opinion with the following sentences: 


Illinois; like all the other states of the Union, is 
part of a national democratic system the continued exist- 
ence of which depends upon the right of free discussion 
of public affairs—a right whose denial to some leads 
in the direction of its eventual denial to all. I am of 
opinion that the court’s injunction strikes directly at 
the heart of our government, and that deprivation of 
these essential liberties cannot be reconciled with the 
rights guaranteed to the people of this Nation by their 
Constitution. 


Mr. Justice Douc as joined in this dissent. 

Mr. Justice REED also filed a dissenting opinion. 
His point of departure is shown in the opening sen- 
tence of his opinion. 


My conclusion is that the injunction ordered by the 
Supreme Court of Illinois violates the constitutional 
rights of the Milk Wagon Drivers Union of Chicago, 
its officers and members. The Court reaches a con- 
trary result on the ground that a state may “authorize 
its courts to enjoin acts of picketing in themselves peace- 
ful when they are enmeshed with contemporaneously 
violent conduct which is concededly outlawed.” Since 
this controversy, by virtue of the Court’s opinion, cen- 
ters around picketing as a phase of free speech rather 
than around the more general topic of freedom of ex- 
pression, I desire to state for myself the reasons which 
lead me to’ the conviction that the judgment should be 
reversetl. A principle is thus involved, as well as a 
dispute over the scope of a court injunction. 

He declares that the record shows “inexcusable acts 
of violence committed at least in part by members of 
the union”; that for such conduct the offenders are 
subject to punishment by the criminal laws of Illinois; 
and that the future conduct of “the rioters” is also 
subject to state control by injunction. The question 
which emerges is stated as follows: 

Is the right to picket peacefully an employer’s place 
of business lost for any period of future time by past 
acts of violence? 

As to the principal basis of the prevailing opinion 
Mr. Justice REED says: 


The Court now determines that where there is a 
background of violence, and inferentially, I think it must 
be admitted, that where there is a reasonable fear of 
violence, the freedom of speech which is secured to all 
persons by the First and Fourteenth Amendments to 
the Constitution may be withdrawn. It finds its jus- 
tification in the authority of Illinois to “protect its store- 
keepers from being coerced by fear of window-smashings 
or burnings or bombings.” The momentum of fear from 
past violence, it is thought, would reach over into the 
peaceful picketing of the future. .. . 

This authority of Illinois to protect its storekeepers 
must be exercised, however, within the framework of 
the Constitution. : 

As a state of the Union it is subject to the restraints 
of the Constitution. If the fear engendered by past 
misconduct coerces storekeepers during peaceful picket- 
ing, the remedy lies in the maintenance of order, not 
in denial of free speech. Constitutional guarantees 
against oppression are of value only when needed to 
challenge attacks. ; 
Mr. Justice Reep’s dissenting opinion closes with 


the following paragraph : 


This Court has the solemn duty of determining when 
acts of legislation or decrees of courts infringe that 





Marcy, 1941 


right guaranteed to all citizens. Free speech may be 
absolutely prohibited only under the most pressing na- 
tional emergencies. Those emergencies must be of the 
kind that justify the suspension of the writ of habeas 
corpus or the suppression of the right of trial by 
jury. Nothing approaching this situation exists in this 
record and, in my judgment, the action of the Supreme 
Court of Illinois in prohibiting peaceful picketing vio- 
lates the constitutional rights of these petitioners. 


The case was argued by Mr. Abraham W. Brussell 
for petitioners; and by Mr. Donald N. Schaffer, and 
Mr. Roy Massena for respondent. 


In No. 56 A. F. of L., et al v. Swing, et al, decided 
on the same day as No. 1, the Meadowmoor Dairies 
case, a beauty parlor had been picketed by a union in 
an effort to unionize the persons there employed. The 
proprietors of the beauty parlor brought suit for and 
obtained a preliminary injunction against picketing, and 
that injunction was dissolved by the trial court on 
motion. The Appellate Court of Illinois held the trial 
court was in error and the Illinois Supreme Court 
affirmed. The decision there was based upon the point 
that there was no dispute between the employer and his 
immediate employees, that the placards were libelous 
and that there were acts of violence. The Appellate 
Court then entered a permanent injunction which in- 
cluded not only acts of violence but also peaceful picket- 
ing. The judgment of the Appellate Court was affirmed 
by the Supreme Court of Illinois. The case was taken 
by the Supreme Court of the United States on writ of 
certiorari and the judgment of that court reversed. 

Mr. Justice FRANKFURTER delivered the opinion of 
the Court. 

The distinction between this case and the Meadow- 
moor Dairies case is stated as follows: 


All that we have before us, then, is an instance of 
“peaceful persuasion” disentangled from violence and 
free from “picketing en masse or otherwise conducted” 
so as to occasion “imminent and aggravated danger.” 
Thornhill v. Alabama, 310 U. S. 88, 105.. We are asked 
to sustain a decree which for purposes of this case 
asserts as the common law of a state that there can be 
no “peaceful picketing or peaceful persuasion” in rela- 
tion to any dispute between an employer and a trade 
union unless the employer’s own employees are in con- 
troversy with him. 

Such a ban of free communication is inconsistent with 
the guarantee of freedom of speech. . . . 

A state cannot exclude workingmen from peaceful 
exercising the right of free communication by drawing 
the circle of economic competition between employers 
and workers so small as to contain only an employer 
and those directly employed by him. The interdepend- 
ence of economic interest of all engaged in the same 
industry has become a commonplace. . . . The right of 
free communication cannot therefore be mutilated by 
denying it to workers, in a dispute with an employer, 
even though they are not in his employ. 


Mx. Justice BLack and Mr. Justice DovuGtas con- 
curred in the result. 

Mr. Justice Roserts filed a dissenting opinion. 

After stating the course of litigation through the 
courts and pertinent quotations from the opinion of 
the Supreme Court of Illinois, he based his dissent 
im part on the obscurity of the record, stating his view 
of the situation as follows: 


If the final decree was right on the ground stated by 
the Supreme Court in sustaining the temporary in- 
Junction; and if, under the Illinois practice, the affirm- 
ance of such a correct decree based on a previous opinion 


SUPREME CourT DECISIONS 


169 


of the Supreme Court does not amount to the adoption 
of a preamble or recital of the decree, then we ought not 
to reverse the final decree of the Supreme Court. 


The case was argued by Mr. Walter F. Dodd for 
petitioners; and by Mr. Myer N. Rosengard for re- 
spondents. 


Interstate Commerce—The Fair Labor Standards 
Act—Regulation of Wages and Hours 


The Fair Labor Standards Act of 1938 is within the con- 
stitutional powers of Congress to regulate Interstate Com- 
merce. The shipment of goods produced for sale in other 
states than the state of their manufacture is interstate com- 
merce. The prohibition of such shipments is a regulation of 
interstate commerce. Hammer v Dagenhart, 247 U. S. 251, 
is expressly overruled. 


United States v. Darby Lumber Company, 85 Adv. 
Op. 395, 61 Sup. Ct. Rep. 451, U. S. Law Week 4170 
(No. 82, decided Feb. 3, 1941). 


This case presented two principal questions, first 
whether Congress has constitutional power to prohibit 
shipments in interstate commerce of products manu- 
factured by employees whose wages are less than a 
prescribed minimum or whose hours of labor are 
greater than a prescribed maximum, and_ second, 
whether it has power to prohibit the employment of 
workmen in the production of goods for interstate com- 
merce at other than prescribed wages and hours. 

Appellee (Lumber Company) and others were in- 
dicted for alleged violation of the Fair Labor Stand- 
ards Act. On demurrer the district court quashed 
the indictment on the broad ground that the act which 
it interpreted as a regulation of manufacture within the 
states is unconstitutional. Under a provision of the 
act a direct appeal was taken to the Supreme Court 
of the United States and the judgment of the district 
court was reversed. 

The declared purpose of the act was to prevent the 
production of goods for interstate commerce under 
conditions detrimental to the maintenance of minimum 
standards of living, necessary for health and general 
well being, and to prevent the distribution of goods 
so produced, in competition with other goods in inter- 
state commerce not so produced. 

The purpose of the act is effected by setting up an 
administrative procedure, an administrator and In- 
dustry Committees appointed by him to ascertain and 
establish fair labor standards. The act makes it un- 
lawful to violate the minimum wage and maximum hour 
requirements and imposes penalties for violation. The 
Lumber Company was charged in the indictment with 
acquiring raw materials which it manufactured into 
finished lumber and shipped in interstate commerce to 
customers outside the state and employing workmen 
in the production of that lumber at wages lower than 
the prescribed minimum wage and for more than the 
prescribed maximum hours per week. 

The district court quashed the indictment on the 
broad ground that the act is unconstitutional being 
merely a regulation of manufacture; that manufacture 
is not interstate commerce and that the prescribed reg- 
ulation of manufacture is not within the congressional 
power to regulate interstate commerce. 

The opinion of the court was delivered by Mr. Jus- 
TICE STONE and as to the effect of the decision he says: 

The effect of the court’s decision and judgment are 
thus to deny the power of Congress to prohibit shipment 
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in interstate commerce of lumber produced for interstate 
commerce under the proscribed substandard labor condi- 
tions of wages and hours, its power to penalize the em- 
ployer for his failure to conform to the wage and hour 
provisions in the case of employees engaged in the pro- 
duction of lumber which he intends thereafter to ship 
in interstate commerce in part or in whole according 
to the normal course of his business and its power to 
compel him to keep records of hours of employment as 
required by the statute and the regulations of the ad- 
ministrator. 


As to the distinction between manufacture and com- 
merce he declares: 


While manufacture is not of itself interstate commerce 
the shipment of manufactured goods interstate is such 
commerce and the prohibition of such shipment by Con- 
gress is indubitably a regulation of the commerce. The 
power to regulate commerce is the power “to prescribe 
the rule by which commerce is governed.” . . . It ex- 
tends not only to those regulations which aid, foster and 
protect the commerce, but embraces those which pro- 
hibit it... . 

The power of Congress over interstate commerce “is 
complete in itself, may be exercised to its utmost ex- 
tent, and acknowledges no limitations other than are 
prescribed by the Constitution.” . . . That power can 
neither be enlarged nor diminished by the exercise or 
non-exercise of state power. 


The opinion cites and quotes briefly from the whoie 
line of pertinent decisions in regard to the exercise 
of this power, and in answer to the contention of the 
Lumber Company that regulation of such scope and 
character constitutes invasion of state power, Mr. Jus- 
TICE STONE says: 


Such regulation is not a forbidden invasion of state 
power merely because either its motive or its conse- 
quence is to restrict the use of articles of commerce 
within the states of destination and is not prohibited 
unless by other Constitutional provisions. It is no ob- 
jection to the assertion of the power to regulate inter- 
state commerce that its exercise is attended by the same 
incidents which attend the exercise of the police power 
of the states... . 

The motive and purpose of the present regulation is 
plainly to make effective the Congressional conception 
of public policy that interstate commerce should not be 
made the instrument of competition in the distribution 
of goods produced under substandard labor conditions, 
which competition is injurious to the commerce and to 
the states from and to which the commerce flows. The 
motive and purpose of a regulation of interstate com- 
merce are matters for the legislative judgment upon 
the exercise of which the Constitution places no re- 
striction and over which the courts are given no control. 


Summarizing the discussion of the cases cited in the 
opinion, Mr. Justice Stone declares: 


In the more than a century which has elapsed since 
the decision of Gibbons v. Ogden these principles of 
constitutional interpretation have been so long and re- 
peatedly recognized by this Court, as applicable to the 
Commerce Clause, that there would be little occasion 
for repeating them now were it not for the decision 
of this Court twenty-two years ago in Hammer v. Dagen- 
hart, 247 U. S. 251, In that case it was held by a bare 
majority of the Court over the powerful and now classic 
dissent of Mr. Justice Holmes setting forth the funda- 
mental issues involved, that Congress was without power 
to exclude the products of child labor from interstate 
commerce. 

Attention was called to the fact that Hammer v. 
Dagenhart has not been followed; that the thesis of 
the opinion has long since ceased to have force, and 
it was expressly overruled in the following language : 


The conclusion is inescapable that Hammer v. Dagen- 
hart was a departure from the principles which have 
prevailed in the interpretation of the commerce clause 
both before and since the decision and that such vitality, 
as a precedent, as it then had has long since been ex- 
hausted. It should be and now is overruled. 


Next was discussed the validity of the wage and 
hour requirements. Limitations of space do not per- 
mit a review of the painstaking and methodical ex- 
amination of this question which the opinion discloses, 
It must for the present suffice to quote the following 
paragraph: 

Congress, having by the present Act adopted the pol- 
icy of excluding from interstate commerce all goods pro- 
duced for the commerce which do not conform to the 
specified labor standards, it may choose the means rea- 
sonably adapted to the attainment of the permitted end, 
even though they involve control of intrastate activities, 
Such legislation has often been sustained with respect to 
powers, other than the commerce power granted to the 
national government, when the means chosen, although 
not themselves within the granted power, were neverthe- 
less deemed appropriate aids to the accomplishment of 
some purpose within an admitted power of the national 
government. 


_ Consideration was given to the contention that the 
fixing of minimum wages and maximum hours for 
labor employed in the production of goods intended 
for interstate commerce ran counter to the Fourth, 
Fifth and Fourteenth Amendments and it was held 
that the challenged provisions were not in conflict with 
those provisions of the Constitution. The opinion 
closes with the following significant paragraph: 


The Act is sufficiently definite to meet constitutional 
demands. One who employs persons, without conform- 
ing to the prescribed wage and hour conditions, to work 
on goods which he ships or expects to ship across state 
lines, is warned that he may be subject to the criminal 
penalties of the Act. No more is required. 


The case was argued by Mr. Francis Biddle, Solicitor 
General, for appellant ; and by Mr. Archibald B. Lovett 
for appellee. 


Interstate Commerce—Fair Labor Standards Act— 
Review of Administrative Findings 


The Fair Labor Standards Act is not an unconstitutional 
delegation of legislative power. 

The essentials of the legislative function are the deter- 
mination of the legislative policy and its formulation as a 
rule of conduct. The technical rules for the exclusion of 
evidence applicable in jury trials do not apply to proceed- 
ings before federal administrative agencies in the absence 
of a statutory requirement to that effect. 


Opp Cotton Mills v. Admr., Wage and Hour Divi- 
sion, Department of Labor, 85 Adv. Op. 407 ; 61 Sup. 
Ct. Rep. 524; U. S. Law Week 4174 (No. 330, decided 
February 3, 1941). 


Opp Cotton Mills, an Alabama Corporation sub- 
ject to the Labor Standards Act, was directed by the 
administrator of that act to pay a uniform 32%c per 
hour minimum wage and for other relief. It brought 
a proceeding in the Circuit Court of Appeals. That 
court sustained the order. The Cotton Mills Com- 
pany sought and was allowed certiorari, but after hear- 
ing the arguments of counsel, the Supreme Court af- 
firmed the order. The petitioner will be referred to 
as “Cotton Mills” and the respondent as “Adminis- 
trator”. 
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The opinion of the Court was delivered by Mr. Jus- 
TICE STONE. 

The case involved the essential attack upon the con- 
stitutionality of the Fair Labor Standards Act which 
were raised in No. 82, United States v. Darby Lum- 
ber Company and it was therefore declared to be un- 
necessary to repeat the discussion of those questions. 

Other points involved in the case attack the admin- 
istrative procedure, findings, and orders which resulted 
in the final action of tlie administrator. 

The constitutional question particular to this case 
as distinguished from the Darby Lumber Company 
case was whether the act is an unconstitutional dele- 
gation of the legislative power of Congress. The Court 
reviewed the history of the legislation and the sub- 
stance of this feature of the attack upon the act and 
says: 

True, the appraisal of facts in the light of the de- 
clared policy and in conformity to prescribed legislative 
standards, and the inferences to be drawn by the admin- 
istrative agency from the facts, so appraised, involve 
the exercise of judgment within the prescribed limits. 
But where, as in the present case, the standards set up 
for the guidance of the administrative agency, the pro- 
cedure which it is directed to follow and the record 
of its action which is required by the statute to be kept 
or which is in fact preserved, are such that Congress, 
the courts and the public can ascertain whether the 
agency has conformed to the standards which Congress 
has prescribed, there is no failure of performance of 
the legislative function. 


It was declared that the Constitution did not require 
that Congress should find for itself every fact upon 
which it bases legislation; that Congress obviously 
could not perform its function if it were obliged to find 
all the facts subsidiary to the basic conclusions which 
support the defined legislative policy; that the Con- 
stitution is not to be interpreted as demanding the 
impossible or the impracticable; that the essentials of 
the legislative function are the determination of the 
legislative policy and its formulation as a rule of con- 
duct. In applying these principles to the act, Mr. Jus- 
TICE STONE says: 


The present statute satisfies those requirements. The 
basic facts to be ascertained administratively are whether 
the prescribed wage as applied to an industry will sub- 
stantially curtail employment, and whether to attain the 
legislative end there is need for wage differentials ap- 
plicable to classes in industry. The factors to be con- 
sidered in arriving at these determinations, both those 
specified and “other relevant factors,” are those which 
are relevant to or have a bearing on the statutory ob- 
jective. The fact that Congress accepts the adminis- 
trative judgment as to the relative weights to be given to 
these factors in each case when that judgment in other 
respects is arrived at in the manner prescribed by the 
statute, instead of attempting the impossible by pre- 
scribing their relative weight in advance for all cases, 
is no more an abandonment of the legislative function 
than when Congress accepts and acts legislatively upon 
the advice of experts as to social or economic conditions 
without reexamining for itself the data upon which 
that advice is based. 


The procedure before the industry committee was 
assailed and the propriety of its action and that of the 
administrator was criticised. Several pages are devoted 
to a patient examination of all those detailed criticisms 
and no error was found therein. On the other hand, 
it was found that there was substantial evidence in 
support of the administrator’s findings. 

A special point was made by counsel for Cotton 
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Mills that the kind of evidence in the record relied 
upon to support the findings was of that class which 
must be ignored because not competent in a court at 
law and in answer to that contention Mr. JusTIcE 
STONE says: 


The argument of petitioner is not that the record con- 
tains no evidence supporting the findings but rather that 
this class of evidence must be ignored because not com- 
petent in a court of law. But it has long been settled 
that the technical rules for the exclusion of evidence 
applicable in jury trials do not apply to proceedings 
before federal administrative agencies in the absence 
of a statutory requirement that such rules are to be 
observed. 


The opinion closes with the following statement : 


We have examined these contentions and, without fur- 
ther elaboration of the details of the evidence, we con- 
clude that the Administrator’s findings are supported by 
substantial evidence. Any different conclusion would 
require us to substitute our judgment of the weight of 
the evidence and the inferences to be drawn from it for 
that of the Administrator which the statute forbids. 


Mr. Ben F. Cameron for 


The case was argued b 
olicitor General Biddle for 


petitioners, and by Mr. 
respondent. 


Labor Law—Jurisdictional Controversies Between 

Rival Unions—Criminal Prosecutions for Conspira- 

cies to Employ Peaceful Picketing in Jurisdictional 
Controversies Between Rival Labor Unions 


The employment of peaceful picketing by rival labor 
unions each of which claim that the employment of the 
other is an unfair labor practice, is not a criminal act under 
the Sherman Act, the Clayton Act, or the Norris-LaGuardia 
Act. 


The United States v. Hutcheson, 85 Ady. Op. 422; 
61 Sup. Ct. Rep. 463; U. S. Law Week 4151 (No. 43, 
decided February 3, 1941). 


Two St. Louis breweries, both concededly engaged 
in interstate commerce, made contracts for the erection 
of additional facilities to their plants. A controversy 
had arisen between two different labor organizations, 
one a Carpenters Union, the other a Machinists Union, 
both affiliated with the American Federation of Labor, 
as to which one should have the work. Jobs in dispute 
were given to the Machinists Union and members of 
the Carpenters Union called a strike against both 
breweries, instituted a picket and displayed banners 
charging each brewery with being unfair to A. F. L. 
The members of the picketing union were indicted and 
charged with a criminal combination and conspiracy 
in violation of the Sherman law. Demurrers to the 
indictment were sustained and the case was taken to 
the Supreme Court. That Court affirmed the decision 
of the district court. 

The opinion of the court was delivered by Mr. Jus- 
TICE FRANKFURTER and the opinion after stating the 
basic theory of the prosecution says: 


In order to determine whether an indictment charges 
an offense against the United States, designation by the 
pleader of the statute under which he purported to lay 
the charge is immaterial. He may have conceived the 
charge under one statute which would not sustain the 
indictment but it mav nevertheless come within the terms 
of another statute. See Williams v. United States, 168 
U. S. 382. On the other hand, an indictment may val- 
idly satisfy the statute under which the pleader pro- 
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and shows that instead of granting that immunity Con 
gress passed the Norris-LaGuardia Act. Of that Act 
Mr. Justice ROBERTS says: 


The title and the contents of that Act, as well as its 
legislative history, demonstrate beyond question that its 
purpose was to define and to limit the jurisdiction of 
federal courts sitting in equity. The Act broadens the 
scope of labor disputes as theretofore understood, that 
is, disputes between an employer and his employees with 
respect to wages, hours, and working conditions, and 
provides that before a federal court can enter an in 
junction to restrain illegal acts certain preliminary find 
ings, based on evidence, must be made. 


Passing a discussion of details he declares that; 
a reading of the Act makes letter clear that the 
jurisdiction of action for damages authorized by the 
Sherman Act and of the criminal practice denounced 
by that Act, are not touched by the Norris-LaGuardia 
\ct,”’ and of that cause of reasoning he observes: 


By a process of construction never, as I think, here 
tofore indulged by this court, it is now found that, 
because Congress forbade the issuing of injunctions to 


restrain certain conduct, it intended to repeal the pro 
visions of the Sherman Act authorizing actions at law 
and criminal prosecutions for the commission of tort 
and crimes defined by the anti-trust laws I venture 
to say that no court has ever undertaken so radically 
to legislate where Congress has refused so to do 


The dissenting opinion closes with these words: 
- 

In the light of this history, to attribute: to Congre 
an intent to repeal legislation which has had a definite 
and well understood scope and effect for decades past 
by resurrecting a rejected construction of the Clayton 
Act and extending a policy strictly limited by the Con 
gress itself in the Norris-LaGuardia Act, seems to me 
a usurpation by the courts of the function of the Con 
gress not only novel but fraught, as well, with the most 
serious dangers to our constitutional system of division 
of powers. 

The case was argued by Mr. Assistant Attorney 
General Arnold for appellant; and by Mr. Charles H 
Tuttle for appellees 


Federal Statutes 28 U.S.C. 266—Scope of “Three 
Judge Courts.” 


The special procedure of a “Three Judge Court” is applic- 
able only to proceedings for an interlocutory injunction re- 
straining enforcement of a statute. It may not be resorted 
to for the restraint of the action of state officials. 


Phillips. Governor. etc. v. U. S., 85 Adv. Op. 460 
61 Sup. Ct. Rep. 480; U. S. Law Week 4155 (No. 201 
decided February 3, 1941). 

The Grand River Dam Authority, an agency of t 
State of Oklahoma, was authorized to construct the 
Grand River Dam, and to borrow money and accept 
grants from the United States for the accomplishment 
of a program of flood control and hydro-electric devel- 
opment 

The United States allotted to that project $20,000,000 
of wich eight and one-half millions were to be used as 


it and eleven and one-half millions to be loaned t 


} 


1 
rie 





a gral 
the Authority, payment to be secured by its 
The construction began early in February of 

lost 


and by the spring of that year was nearing completior 


] 
oOndas 


The Governor of Oklahoma unsuccessfully pressed 
against the Authority claims for the flooding of roads 
and in 1940 declared martial law at and about the dan 

site and ordered the state Adjutant General to occupy 
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that the present thin &§ Federal Statues—Sec,. 35 Criminal Code the “Hot 
Oil” Act—Criminal Law—False Representations— 
Fraudulent Statements, Reports, Certificates, etc. 
constitutional provision of Okl making the Go Section 35, Criminal Code, which contains broad general 
' | provisions for the punishment of false representations, re- 
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ports, etc. is not repealed or restricted because of the subse- 

uent passage of the “Hot Oil’ Act, which also prescribes 
penalties for false reports. The rule of ejusdem generis is 
pplied as an aid to ascertaining the interest of the legisla- 
ure, not to subvert it when ascertained. 


” ’ =~ 


S. v. Gilliland, 85 Adv. Op. 470, 61 Sup. Ct. Rep. 

18, U. S. Law Week 4181 (No. 245, decided Febru 
ry 3, 1941). 

Certain persons indicted for offenses which 

Section 35 of the riminal Code were declared 

constitute a cri nong the acts so character 


were the following 


knowing! t ake or cause to be 
ide any false udulent statements or representa 
ns,” or to “1 ke e or cause to be made or used 
iny false bill, 1 voucher, roll, account, claim 
ertificate, afhd t position, knowing the same to 
contain any fraudulent or fictitious statement or entry 
nm anv matter wit jurisdiction of any department 
iwency t the States 
There were eleve ts in the indictment, eight of 
em charged in substance that the defendants had 
villfully caused to | de and used, verified reports 
ilsely and fraudule: stating the amount of petro 
um produced frot rtain oil wells. The other two 
unts made a similar irge as to the mint of petro 
um received fro rtain producers. On demurret 
e first count was held good, but the district court 
eld that the other t id not state an offense undet 
Section 35 of the | il Cod The Government 
ippealed and the ce of the district court was re 
ersed 
The opinion of the irt was delivered by the Cute! 
STICI He point that the certificates referred to 
the indictment v required by the so-called “Hot 
il” Act; and ther re the alleged false and fraudulent 
reports pertained to the administrati an important 
ederal Act; that Section 35 cannot be deemed to be in 
alid because of indefiniteness; that the affidavits and 
reports had been sufficiently described and the duty 
enjoined had been adequately defined ; and that anyone 
presenting the re ( ifiidavits and reports to the 
ward set up under t pertinent regulations was suit 
ibly charged witl tice of the cor sequences ¢ f know 
ngly and wilfull uding therein any false and 
fraudulent statement 
The defendant’s tention is stated to be that the 
broad language of S« 35 should be restricted by 
onstruction so as t pply only to matters of a nature 
similar to those with which other provisions of Sec 
35 deal such as s against, rights to, or contro 
versies about fund olved it yperations of the 
Government’ involving some governmental financial or 
proprietary interest This contention was sought to 
be supported, by tl loctrine ejusdem generis, by the 
onstruction given to Section 35 prior to the amend- 
ment of 1934 and by reference to the incongruity of 
the penalty prescribed for violation of Section 35 as 
ontrasted with the penalty prescribed by the “Hot Oil” 
Act, to the enfor of which the requirements in 
question were direct Defendant also presented the 
contention that the passage of the “Hot Oil” Act was 
intended to cover the entire subject of the exclusion of 
hot oil from interstat mmerce and consequently oper- 
ated as a repeal of ther provisions dealing with that 
matter 
In regard to thes ntentions, the CHIEF JUSTICE 
says 
Distinguishing that provision from Section 37. the 
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conspiracy section of the Criminal Code which by its 
terms extended broadly to every conspiracy “to detraud 
the United States in any manner or for any purpose,” 
this Court held that Section 35 which used the word 


“defrauding” in connection with “cheating and swind- 
ling” should be construed “as relating to the fraudulent 
causing of pecuniary or property loss” to the govern 
ment. And that meaning was deemed to be emphasized 
by the context found in other provisions of Section 35. 


Deferidants had relied upon the effect of an amend- 
ment of Section 35 above referred to as supporting the 
construction of the statute for which they contended 
and on this point the CHIEF JUSTICE says: 


The amendment eliminated the words “cheating and 
swindling” and broadened the provision so as to leave no 
adequate basis for the limited construction which had 
previously obtained. The statute was made to embrace 
false and fraudulent statements or representations where 
these were knowingly and willfully used in documents 
or affidavits “in any matter within the jurisdiction of 
any department or agency of the United States.” In 
this, there was no restriction to cases involving pecuniary 
or property loss to the government. The amendment 
indicated the congressional intent to protect the autho- 
rized functions of governmental departments and 
agencies from the perversion which might result from 
the deceptive practices described. We see no reason 
why this apparent intention should be frustrated by 
construction. 


As to the meaning of the term ejusdem generis the 


CHIEF JUSTICE says: 
1 1 > 


The rule of ejusdem generis is a familiar and useful 
one in interpreting words by the association in which 
they are found, but it gives no warrant for narrowing 
alternative provisions which the legislature has adopted 
with the purpose of affording added safeguards. “The 
rule of ‘ejusdem generis’ is applied as an aid in ascet 
taining the intent of the legislature, not to subvert it 
when ascertained.” 


He declares that if there were any ambiguity in the 
language of the amended section the legislative his 
tory of the amendment would dispel any doubt as to 
the congressional purpose. That legislative history was 
reviewed and the Cuier Justice declares: 


In the light of the text of the Act of 1934, amending 
Section 35, and its legislative history, it is also clear that 
the fact that the penalty prescribed by Section 35 was 
greater than that fixed by the Act of February 22, 1935, 
has no significance in connection with the construction 
and application of the former. The matter of penalties 
lay within the discretion of Congress. Section 35 
covered a variety of offenses and the penalties prescribed 
were maximum penalties which gave a range for judicial 
sentences according to the circumstances and gravity of 
particular violations. 
The contention that the “Hot Oil” Act operated to 
repeal Section 35 of the Criminal Code so far as the 
latter is applied to false representations and the like in 
relation to “Hot Oil” is declared “singularly lacking in 
merit.” It is pointed out that there were no express 
words of repeal and no repugnancy in the subject mat 
ter of the two statutes which would justify an implica 
tion of repeal and no indication of an intent to make the 
“Hot Oil” Act a substitute for any of the provisions in 
Section 35. The cause was therefore remanded to the 
district court for further proceedings in conformity with 
this opinion. 

Mr. Justice Murpuy took no part in the considera- 
tion and decision of this case. 

The case was argued by Mr. Herbert Wechsler for 
appellant; and by Mr. F. W. Fischer for appellees. 








































Upon the rejection of a lease of a railroad by the trustees 


in bankruptcy of the lessee, the latter are required to operate If the tru 
the property for the account of the lessor, under Section were able t erat 
77(c)(6), if the lessor is unable to operate the same. proceed 

In those circumstances the trustees in possession are not vere in posse 
required to pay taxes and bond interest of a terminal com- uty Of the 
pany in which the lessor has an interest and whose bond van . pay Un 


interest and taxes the lessor is under obligation to pay by 


virtue of a state law. The Act of June 18, 1934, and Sec- pe , 
tion 65 of the Judicial Code are not applicable to the trustees ind Provid 
of the lessee operating the lessor’s property under force of Section 77 y 
Section 77(c)(6) of the Bankruptcy Act thos 

Palmer v. Webster and A nk, 85 Ad\ pain 
Op $36: 6] Sup. Ct. Key 547 Weel 11 66 ; 

No. 120, decided I 

his certior 1d¢1 uage 
of the ( cu Ci | reversed rary 
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Haven Railroad te iv taxe é ‘ ( 
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Sect r 

bankrupt s tri ev Sect 
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Bankruptcy—Railroad Reorganization Proceedings public inconvenience 
—Rejection of Lease—Effect on Obligations the respondent is appl 
of Lessor is to the 
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ARCH, 194] 
es, and there ha en no segregation of the earn 
s and expenses of the underlying companies. 
in a petition for i1 tions, an order was entered 
ecting the trustees to pay the bulk of the taxes on 
properties of the underlying companies. This the 
uit Court of A reversed, and the latter’s 
ig Was affirm Supreme | 1 Opinion 
Mr. Justice |] 
While certa ir onze ere in 
ast W the ui ter eté 
mk, supra, non ufhcient to bring about a 
erent result the a ibility of the 
of 1934 The of bserves that the creditors 
€ In position to an election by the trustees 
e lessee « either i or reject the 
pective leases 
Case No. 120 ‘ 1 by Mr. Herman J. Wells 
the petition Ir. Robe H. Davison for 
spondent; and <obert H. Hopkins for City 
Boston as ami u ind Nos 243 and 242 were 
gued by Mr. W ifert for the petitioners and 
Miss Anne X nand M \. E. Kountz for 
respondent 


Bankruptcy—Corporate Reorganizations—Jurisdic- 
tion of District Court Claims 
for Compensation 
Under Chapter X of the Chandler Act, the Bankruptcy 
Court has plenary power to review all fees and expenses in 


over 


connection with a corporate reorganization thereunder, from 
But where a bond- 
i its counsel have an interest, in the 
equity in the bankrupts’ assets, adverse to the bondholders, 
compensation for their services on behalf of the bondholders 
should be denied, because of the conflict of interest. 


whatever source they may be payable. 


holder’s committee an 


W ood Cit Bay md Irust Company, 
~ Ad ( 17 ( lJ ey 14) \ Law 
Veek 4148 ()} 282, d ebruary 3 
J4] ) 
The basic quest this case concerns the power 
the Distt ( er ( pte e Chandler 
t to disallow mpensation and reimburse 
ent on the ved dual o1 
flicting 11 é é ed the reor- 
vanizat ote | ation Che 
lima S v( yondholders 
tte. ~ r [he com 
ristes ~ eF ( vere otncers 
r ¢ | CES paye bor Is 
é 1 é es ed 1 ic 
S solici 
¢ ‘ ' | at Writers 
ere Vv ( sale Ol 
t ( cic 
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ounte stee itor 1 . 
dur 1 neg Ns lismissed 
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P ( ‘ claims of 
¢ resp ‘ 
The ( ‘ ersé inding no 
spi! ence of mis 
. ted the 
aR EY expenses and also 
easona le 
Ur ert 2 ipreme 
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Court in an opinion by Mr. Justice Doucias. He 
points out that the Chandler Act vests in the District 
Court power to review all fees and expenses in cor- 
porate reorganizations, from whatever source that may 
be payable. But a claimant, representing members of 
the investing public, should be denied compensation 
where he has served conflicting interests. In this 
connection, Mr. Justice DOUGLAS says: 


Where a claimant, who represented members of the 
investing public, was serving more than one master 
or was subject to conflicting interests, he should be 
denied compensation. It is no answer to say that fraud 
or unfairness were not shown to have resulted. . . The 
principle enunciated by Chief Justice Taft in a case in 
volving a contract to split fees in violation of the bank 
ruptcy rules, is apposite here: “What is struck at in the 
refusal to contracts of this kind is not only 
actual evil results but their tendency to evil in other 
’., Furthermore, the incidence of a particular con 
flict of interest can seldom be measured with any degree 
of certainty Ihe bankruptcy court need not speculate 
as to whether the result of the conflict was to delay 
action where speed was essential, to close the record ot 
past transactions where publicity and investigation were 
claims by inattention where vig- 
was necessary, or otherwise to dilute the 
owed to those whom the claimant 
purported to represent. Where an actual conflict of 
interest exists, no more need be shown in this type of 
support a denial of compensation. 
well as indenture trustees, 
\ fiduciary who represents security 
a reorganization may not perfect Ris claim 


enrorce 


cases 


needed, to compromise 
ilant assertion 
undivided loyalty 


case to 
Protective com 

are fiduciari¢ 

holders in 


ttees, as 


to compensation by insisting that although he had con- 
flicting interests, he served his several masters equally 
well or that his primary loyalty was not weakened by 


the pull of his secondary one. Only strict adherence to 
uitable principles can keep the standard of con- 
“at a level higher than that trodden 


these eq 

duct for fiduciaries 

by the crowd.” 

The opinion warns that expenses also may be denied 
to one who has served conflicting interests. 

The case was argued by Mr. Weightstill Woods for 
the petitioner, and by Mr. Vincent O’Brien for the 
respondents 


Federal Trade Commission Act—Jurisdiction 
of Commission 


Under Section 5(a) of the Federal Trade Commission 
Act, the Commission is empowered to prevent persons from 
using unfair methods of competition in interstate commerce, 
but the power granted does not extend to unfair methods 
of selling carried out entirely within a single state. 

Federal Trade Commission v. Bunte Bros., 
Op ; Sup. Ct. Rep. ; U. S. Law Week 4201 
cided February 17, 1941) 

The opinion here considers the validity of an order 
of the Federal Trade Commission forbidding Bunte 
Brothers from selling its candies in “break and take” 
The Commission found the use of “break 
and take” packages to be an unfair method of competi- 
tion because the device makes the amount the purchaser 
receives dependent upon chance. Bunte Brothers man- 
ufacture candy in Illinois and the sales of its products 
are entirely within Illinois. 

The Circuit Court of Appeals set aside the order and 
the Supreme Court affirmed the judgment 
with an opinion by Mr. Justice FRANKFURTER 

The Federal Trade Commission Act in Section 5(a) 

-j he C to prevent persons from 
methods of competition in interstate com 
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Interest Against the United States 
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Taxation—Fcderal Gift-Tax—Value of Assigned 

One-Premium Insurance Policy 

Qc 
7 * \ { 4 
\\ 

~ 7O oS 
d 

. , 











ird 








\larcH, 1941 


the gift’’ was the cost of the policies. This ruling 


Supreme Court tained in an opinion by Mr. 
rICE DOUGLA he opinion points out that the 
ht to surrender the policies represented only one of 
rights of the insured beneficiary, and concludes 
it the cost of the policies assigned substantially simul 
eously with their ise is the proper measure of 
eir value for purp the gift-tax 
In No, 494, a similar question is presented. There 
e policies were taken out in 1928 and 1929 but were 
signed in 1934 The cost of the policies was less 
in their cash-surret iulue at the dates of the gifts 
wever, the cost of replacing the policies at the then 
of the insured wo have been in excess of their 
ish-surrendet Under these circumstances, the Court 
ncludes that ca render reflects only a part ot 
e value of the | and rules that the cost of 
iplicating them at t time of the gifts is the acceptable 
riterion reflecting be their insurance and investment 
ilue, in the abset ore cogent evidence 


In No. 486, t 


presented is similar to that 
No 92, and 1 e 


ioner’s ruling was sustained 


the authority « itter cast 

he Case Wa art »\ M1 Joh (a lac kson, ot, 
r the petitioner ai y Mr. J. Louis Monarch tor 
e respondent in N >and by Mr. J. Louis Monarch 
r the petitioner and Mr. William N. Hadbad for 
e respondent in } 194. and by Mr. R ilph G. Boyd 
yw the petitioner a by Mr. J. Louis Monarch for 
he respondent in N 186 


Taxation—lIowa Use Tax—Sustained as Applied 
to Mail Order Business 


Velson v. Sear d & Co., (No. 255) Ady 
Op. —; Sup. Ct. Rey ; U.S. Law Week 4198 

Nelson v. Mont Ward & Co., Adv. Op. 

up. Ct. Re p S. Law Week 4201 (No. 256, 
decided February 1/7, 1941) 

Certiorari to revit a judgment of the Supreme 
Court of lowa wii eld unconstitutional the lowa 
Use Tax as applied elation to the respondents’ mail 
rrder business in | 

he respondent icts local stores in lowa, to do 
which it is licensed a foreign corporation. It pays 
state sales taxes on ness done at the local stores. 

Che Use Tax is plementary to the Sales Tax, and 
is imposed on the use of tangible personal property at 
the rate of 2% of the purchase price. Retailers are re- 
quired to collect the tax from the purchaser at the time 
of sale whether the sale is made within that state or 
without. . 

Ihe respondent urged that the tax, as applied to its 
mail order busin¢ ites both the commerce clause 


and due process 


The Supreme ‘ reversing the lowa Court, in 
an opinion by M: sTICE DouG.as, rejected both con- 
tentions and sustained the tax 

Mr. Justice R rs delivered a dissenting opinion, 
in which Mr. C1 stice HuGues concurred. The 
dissent found t tax unconstitutional on both the 
grounds urged by t respondent. 

Nelson v. Montg ry Ward, No. 256, sustained the 
same tax as applied to Montgomery Ward’s mail order 
business, on substantially the same grounds. 


The case was argued by Mr. John E. Mulroney for 
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the petitioner, and by Mr. Joseph G. Gamble for the re- 
spondent in No, 255; and by Mr. John FE. Mulroney for 
the petitioner and by Mr. Stuart S. Ball for the respon 
dent in No, 256. 


Full Faith and Credit—Effect of State Court 
Attachment of Federal Judgment 

Huron Holding Corp. & Nat'l Surety Corp. v. Lin 
coln Mine Operating Co., 85 Adv. Op. 465; 61 Sup. 
Ct. Rep. 513; U.S. Law Week 4160 (No. 212, decided 
February 3, 1941). 

Certiorari to review the action of a Federal District 
Court in Idaho which marked “satisfied” a judgment 
rendered by it in an action against the Huron Holding 
Company, on a showing by that company that the judg 
ment had been attached and executed upon in an ac 
tion in a New York court against the Lincoln Mine 
Co. The judgment creditor in the Idaho Federal pro 
ceeding. Attachment had been issued pursuant to New 
York law while the Federal Court judgment was pend 
ing on appeal in the CCA, 

The opinion of the Court by Mr. Justice BLAcK 
holds that the district court properly ordered its judg 
ment to be marked “‘satisfied.”” It finds that under 
the New York decisions, the judgment of the Idaho 
court, even though on appeal, was sufficiently definite 
and final to bring it within the New York attachment 
statute and that under the Federal rule a judgment 
does not, unless and until reversed, lose*any of its 
finality or decisiveness simply because an appeal is 
pending, even though by proper supersedeas, execu- 
tion ot the judgment may be stayed. It points out 
that both the Idaho Federal court and the New York 
state court decided matters within their respective 
authority and that to give effect to the New York 
attachment does not interfere with the jurisdiction of 
the Idaho court. It therefore concludes that the Idaho 
court should not issue an execution when the money 
was paid to Lincoln creditors by reason of a valid 
attachment proceeding, since such a step would con- 
stitute a denial of the full faith and credit which a 
federal Court must give to the acts of a state court. 

The case was argued on January 13, 1941, by Mr. 
Leonard G. Bisco tor petitioners, and submitted by Mr 
D. Worth Clark and Mr. William H. Langroise for 
respondent. 


Procedure—Liability of Government Controlled 
Corporation for Costs 

RFC v. J. G. Menihan Corp., et al, 85 Adv. Op. 458; 
61 Sup. Ct. Rep. 485; U. 5. Law Week, 4180 (No 
200, decided February 3, 1941). 

Certiorari to review a district court decision which 
denied an application for costs and additional allowance 
against the RFC in a suit which had been brought by 
the RFC for trademark violation. 

The Court’s opinion by Mr. Cuter Justice HUGHES 
upholds the decision of the district court. It states that 
Rule 54(d) of the Rules of Civil Procedure providing 
that “costs against the United States, its officers and 
agencies shall be imposed only to the extent per- 
mitted by law,” is merely declaratory and effected no 
change of principle. It holds that the power to “sue 
and be sued”’ conferred on the corporation by the Con- 
gress includes the natural and appropriate incidents of 
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legal proceedings i whl I | nt of and allow ment, since ( i en W ther 

ances O!f Costs in Cast t ul cK tigation 1s one present 1S¢ m W ( the receive 

and that there is no evidence tf Congress intended — by sunt 

the corporation to be clot vit ereign immunity Che case w ued on January 17 

to costs. George P. Ba petitioner al M 
Mr. Justice BLacti rticipa Karl King r respondent 
The case was argued ot ary 10, 1941. by My 


Clittord J Durr for 


Common Carriers—Delivery of 


Livestock—Juris 


ie diction of Interstate Commerce Commission 
Sutherland, Jr., for resp 


ry) i? i ( pai i { 
Federal Income Taxation—Deductibility in Com- ny, 85 Adv. Op 483: 61 p. ( 
puting Net Income of Expenses of Taxpayers Law Week 4162 (No. 293. decided |] 
Personal Investment Activities , P 
Certiorar! to review a judgmet ( ( 
Higgins comn } inter) So \ppeals afhrming the Dist: ( 


75; 61 Sup. Ct. R 


Adv. Op. 4 it comy 
4159 (No. 253, decided February 3, 194 Phe question is whet 
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of Internal Revenue a1 ; lax Appea the railroads are under duty to delive 
that the expense of pe tivitic catior 1 manner t 
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Actual Controversy Defined 
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larcH, 194] SUPREME CourRT DECISIONS 18] 
.e here ; th controversy het he a 
test mn re ; itroversy Detween thik ERTS. This opinion places its concurrence in the view 
ities to the acti r declaratory reel that the Arkansas tax is applicable upon the ground 
\ > cTICr > ] ; 1 : 
MLR Justice B d ne participate that the power of the state to tax is unrestricted by 
he se wa rove on nuarvy O Q . 
oe Pe C Was att n january L941, by Mr Federal law, since the state has not surrendered its 
irker Fulton tor p one! 


Federal Jurisdiction and Procedure—Receiverships 


Kelleam, et al md Casualty Co. of Balti 
re. Vd ‘ Sup. Ct Kep ae y 
Wk. 4204 (N } ecided February 17, 1941) 
Certiorari to revue e action of a Iederal district 
jurt In appoint er and adjudicating a dis 
ite between group ol heirs to a 
ecedent’s estat tition of the urety of the 
i.dministrator of the te alleging that the original 
tate probate decre | been obtained by fraud and 
eeking exoneratio! the appointment of a receiver 
to preserve the est el ng the outcome of the dis 
pule between tii validit ot the original 
probate decre e time of the institution of the 
l‘ederal action, alt ubject a pending action 
tween the tw rs to set it aside tor traud 
Che opinion of 1 eme Court | Vir. JusTricy 
DouGi holds 1 ederal action should have 
been dismissed | out that its primary purpose 
vas to secure thie ) | ent ol a receiver to conserve 
the estate and u pon it a hen for the surety’s 
protection, ind t I aspect, the receivership 
vas not a means t end, but an end in itself and 
was therefore imy n the ederal practice, pat 
ticularly nce rights t e conserved were 
ilready bei he state court Che opimion 
ilso holds that urety had no present claim 
to relief in the It court, that court had no juris 
diction to ad the dispute between the two 
disputing yroup I and, even 1f it had, it should 
not have exerci ( was already 
being determin ppropriate state court proceed 
ngs 
The case v n February 1941, by M1 
Glenn ©. Young etitioners ; | Mr. W. E. Green 
for Maryland Ca ( alt re: and by Mr 
Heber Finch I Ethel IR i] 





State Taxation—Power to Tax Income Derived 
from Property on Federal Reservation 


Superior fl V McCarroll, 85 
Adv. Op. 44 Ct. Rep. 503, U. S. Law 
Week 4164 () 80, decided February 3, 1941) 

Certiorari t mil the applicability of the 
Arkansas 2°‘ tax mn doing business in that 
state to an Arka rporation which leases from the 
United States at perates for profit a bath house on 
the Federal it Hot Springs 

The Court’s of n by Mr. Justice BLack holds 
that by virtu Act of 1891, in which the United 
states consent t tion under Arkansas laws “ap- 
plicable to the taxation of sonal property in 
that state, as pe il property of all structures and 
other property 11 ite ownership” on the reservation, 
und the Arkansas act of cession of 1903, which reserved 
the right to t nder the 1891 Congressional Act, it 
had been agreed that no type ately owned prop 
erty should escape the state taxing power merely be- 
cause it was or used on the reservation; that 
this did not limit t uthorized state taxes to direct ad 
valorem taxat tangible property, and that the 
Arkansas ry n is therefore subject to the state 
tax 

Mr. Justice Stone delivered a separate concurring 


opinion in wl e was joined by Mr. JustTIcEeE Rop- 





power to tax the income, and Congress has not as- 
sumed to prohibit the tax. In these circumstances it 
finds no reason to look for any expression of consent 
by the national government to enable a state to tax 
income of its own corporations from property located 
on the reservation. 

Mr. Justice FRANKFURTER noted his agreement 
with both the majority and the concurring opinions. 


The case was submitted on December 18, 1940, by 
Mr. Terrell Marshall for appellant and by Mr. Frank 
Pace, Jr., and Mr. Lester M. Ponder for appellee 


Due Process of Law—Right of Defendant in Crim- 
inal Case in State Court to Notice of Nature 
of Charge, to Counsel, Aid to Other 
Procedural Guarantees 


Smith v. O'Grady, 85 Adv. Op. 666, Sup. Ct. 
Rep. , U.S. L. W. 4208. (No. 364, decided Febru 
ary 17, 1941.) 

Certiorari to review the acuon of a Nebraska state 
court in refusing habeas corpus tor release trom prison 
sought on the ground that the prisoner was held pursu 
ant to a Nebraska state court judgment rqndered in 
violation of the rights guaranteed him by the 14th 
amendment to the kederal Constitution, 


The opinion by Mr. Justice BLAcK first examines 
the state's contention that under Nebraska law habeas 
corpus is not available to determine the asserted Fed- 
eral rights and it concludes that the Nebraska law 1s 
not so clear on this point as to permit the conclusion 
that habeas corpus is not available. 

lhe opinion then reviews the allegations of the peti 
tioner purporting to show a deprivation ot federal 
rights. it mnds that if these allegations can be proved 
by the prisoner they will invalidate the judgment upon 
which imprisonment rests, simce they Charge a denial 
Ol any real notice of the true nature ol the Charge, a 
plea ot guilty to a charge punishable by twenty years 
to lite umprisonment obtained by deception on the part 
ot the state officials, a demal of a request tor beneht 
and advice of counsel, and hasty confinement in the 
penitentiary, where the ignorance, confinement, and 
poverty ol the prisoner prevented him from securing 
counsel in order to challenge the procedure by the 
regular processes of appeal. It concludes that these 
circumstances, if true, violate the procedural guaran- 
tees of the 14th amendment of the Federal Constitu- 
tion. 

The case was argued on January 17, 1941, by Mr. 
William L. Marbury, Jr., for petitioner and by Mr. 
Clarence S. Beck for respondent. 


Federal Criminal Law and Procedure—Willful Use 
of Wrongfully Procured Passports—Evidence 
Browder v. U. S.; Warszower v. U. S. — Adv. Op 
; Sup. Ct. Rep. —, U. S. L. W., 4205 and 4206 

(Nos. 287 and 338, decided Februarv 17. 1941.) 
Certiorari to review two judgments of conviction by 


+} 


e district court for willful use of a passport under 
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By Crier JUSTICE ¢ 


Special Sessi mn, 


[A] of the Judicial Conference 
nior ( ges was convened on Janu 
1, 194 mtinued in session for two 
followu es were present in response 
i | 

ircuit Circuit Judge Learned Hand. 
curt, = it Judge John Biggs, Jr 
reuit, S¢ Circuit Judge John J. Parker 

Se! rcuit Judge Rufus KE. Fostet 


Sel Circuit Judge Xenophon Hicks 


Circu ludge Evan A 
; ( t Kimbrough 
e ircuit Judge Orie L. Phillips 
Col Chis ] ‘ i) Lawrence 

or Cit res for the First and Ninth 

lox ( | c ile nad ¢ urtis D Wil 


es were taken 


17 ; , oe ' 
napvie T T T ? el1r T) 


by Cire ludges John ( Mahoney and 
nmat \dministrative 
e Unit tates Courts, the Assistant Di 


rector and met ( their st were present. 
Report of t/ | } G ral Committee on 
Rankruptcy } eeting was called 
primarily to consider, at the request of the Attorney 
General, the rey] mitt ppointed by the 
Attorney General Iministration of the Bank 


uptcy Act 


that commi 
ommiuttee s 


nea expl Ll 


ey General, Francis M 


Shea. chairma Charlies A. Horsky. director, of 
(tes \ present with members of the 
staff nenit at the ession Mr 
ned tl mittee’ prop als The Con 
heard Mr. B. I ng Your the president 


ference also 


of the National A ition of Referees in Bankruptcy, 
in relation to the « mittee’s recommendations 
Copies of the cot ttee’s report had previously been 
distributed to the 1 ers of the Conference and they 
proceeded to the consideration of its recommendations 
is set forth in Part III of the report, pages 117-120 


These recommet ppear in full in the appendix 
to the present report 

The Conferet pproved without modification the 
recommendations made by the committee with respect 
to the creation of a Division of Bankruptcy in the Ad 
ministrative Off follows: 

I. There e ‘ nistrative Office 
yf the | t of Bankruptcy, 
headed | nted by the Director of 
the A dr 

is a to the Chief, should 
a te tn enable the 

CI the functions 

listed be lude a few expert, 

hig t in special 

Pp at ] 

i é sank ! the Chie 
should t out the follow 

A Ee frequent examination and audit 
t] referees and other bankruptcy 
B. The f bankruptcy statistics in such 
mas v ect the actual conditions of bank- 
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ruptcy and bankruptcy administration throughout the 
United States. 

C. The immediate and continuing investigation of 
the rules and practices of bankruptcy administration, 
with the object of discovering the most satisfactory 
rules of procedure under the various conditions which 
exist throughout the United States. 

D. The receipt and investigation of complaints and 
suggestions with respect to bankruptcy administration 
and bankruptcy officials 

The resolved that the statement of the 
function described in recommendation II E of the 
committee’s summary should be modified so as to read 


Conference 


as follows: 


Il. E. The recommending to the Conference of 
Senior Circuit Judges changes in the Bankruptcy Act, 
changes in the general orders and official forms, and 
changes in local bankruptcy rules, practice and pro 
cedure; and the recommending to the Circuit Council 
of a Circuit any with respect to local rules 
particular practices and procedures in any court or be 
fore any referee in bankruptcy in that Circuit 
With respect to the committee’s recommendations 

II F, III B, III B 1 and 2, and ITI C 2 and # relating 
to the inauguration and maintenance of a system of 
full time salaried referees in bankruptcy, the Confer 
ence adopted the following resolution: 


changes 


Resolved, That it is the sense of the Conference that 
t] of referees in bankruptcy 
hould be abolished and a system of full time referee 
at fixed salaries, as recommended by the Attorney Gen 
eral’s committee, should be adopted for the country at 
large in so far as such system may be justified by local 
conditions; further, that a nation wide survey should 
he conducted by the Director of the Administrative Office 
with view of determining whether or not such system 
is practicable in all districts and areas of the country 
and if not, to what extent it should be supplemented 
by part time referees on a salary basis; and further, 
that both with respect to full time referees and with 
respect to such part time salaried referees as may be 
found necessary, the Conference should be authorized, 
upon the recommendation of the Director, to determine 
the number of the territory over which each 
shall exercise jurisdiction, the salaries they shall receive, 
and any changes which may be made with respect t 
these matters: 


the fee system for the pay 


referees, 


Now, therefore, with respect to recommendations II F 
III B, III B 1 and 2, and III C 2 and 3 of the report 
of the Attorney committee, the Conference 
makes the following recommendations : 


General's 


1. That the legislation to be enacted authorize this 
determine whether part time 
necessary in any district or area of the 
he full time referees proposed i1 


Conference t salaried 
referees are 
country in lieu of t 
the report; 


2. That the Director be authorized by such legis! 


tion to conduct a nation wide survey with a view « 
determining the number of full time salaried referees 
and, if the ay 


pointment of part time salaried referees 
ed, the number of such part 

together with the territory to be 
served by each in either case, and the salaries to be 
paid them, and to report the result of his findings to 
this Conference and to the various Circuit Councils 
of the circuits for which such referees are to be ap- 


. , 
is recommend time sal 


aried referees, 
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trative Office in accor nce with recommendation II A 
if the Attorney Gener Committee on Bankruptcy 
Administration (pag 7 and 128 of the report of the 
ommittee). TI t without prejudice to such 
iction as the Confere may hereafter deem advisable 
to provide for a cory f examiners under the Adminis 
trative Office of the ted States Courts at any time 


the future 


At its October (1940 session and in connection 
ith its consideratior f estimates submitted by the 
Director for the fiscal ir 1942, the Conference ap 
yroved certain prov the proposed form for that 
ytion of the 1942 appropriation act dealing with 


= 


Miscellaneous Salat nited States Courts.” It 


is now resolved that the first of those provisos, ap- 


pearing on page 10 of the report of the October ses 
sion, should be amend by striking out the words “cir 
uit and” in the second line so that, as amended, it 


hall read as follow 


Provided, That t pensation of secretaries and 
law clerks of district idee hall be fixed by the Direc 
tor of the Administrative Office of the United States 
Courts in accordance with the compensation schedules 
of the Classification Act of 1923 (as amended), judges’ 
secretaries being cl fied in the senior clerical grade 
and law clerks in the principal subprofessional grade 


Proposed Legislation—The Director submitted to 
the Conference drafts of bills prepared in accordance 
with the recommendations of the Conference at its Oc- 
tober (1940) session These drafts were approved, 
with certain modifications, and the Director was in- 
structed to support such bills before the Congress. In 
iddition, the Conference recommended the enactment 
of a bill “To amend section 531 of the Revised Statutes, 
as amended, to divid 
tricts,” proposed by Judge Hicks in order to carry 
out a plan adopted at a conference of district judges, 
clerks and United States attorneys of Kentucky for 
changing the time and places of holding district courts 
in that state 


Kentucky into two judicial dis- 





The Conference recommended an amendment 
to section 306 of the Judicial Code to empower the 
circuit councils to subpoena witnesses and compel the 
production of testimony When so amended, section 
306 would read as follows (new matter being in italics 
and matter omitted in brackets) 

306. To the end that the work of the district courts 
shall be effective nd expeditiously transacted, it shall 
be the duty of t enior circuit judge of each circuit 
to call at such tir nd place as he shall designate, but 
at least twice i1 ear, a council composed of the 
circuit judges { circuit, who are hereby desig 
nated a council for that purpose, at which council the 
senior circuit judge shall presid The senior judge 
shall submit t I ncil the quarterly reports of the 
Director required to be filed by the provisions of section 
304, clause (2) 1 upon the information so furnished 
and that gathered { ther urces by the council such 
action shall be taken [thereon] by the council as may 
be necessary fo « te the purposes of this section. 
For Su h hurh nd tor 7” other purpose within its 
competency, the l shall have the power to subpoena 
witnesses and to mak rders for the production of evi- 
dence before it, and it shall have the powers of a district 

urt of the United States to punish bedience of such 
orders and subpo It shall be the duty of the dis 
trict judges promptly to carry out the directions of the 
council as to tl iministration of the business of their 
respective courts. Nothing contained in this section shall 
affect the pro t f existing law relating to the as- 
signment of listr t judge se serve outside of the dis- 


tricts for which they, respectively, were appointed. 
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Courthouses in the District of Columbia.—At its 
October (1940) session the Conference adopted a reso- 
lution relating to the erection of a new courthouse for 
the District Court of the United States for the Dis- 
trict of Columbia. The Conference has now resolved 
to rescind that resolution and has instructed the Di 
rector to take such steps as may be practicable to ac- 
complish the early erection of such a courthouse, sub- 
ject to the approval of the Chief Justice of the United 
States Court of Appeals for the District of Columbia 

Cases Decided by Inferior Courts in Conflict with a 
Later Decision of the Supreme Court.—A committee 
consisting of Judges Parker, Learned Hand and Phil 
lips was appointed to consider legislation with respect 
to the review or rehearing within a limited time of 
cases decided by inferior courts in conflict with a 
later decision of the Supreme Court. 

Civil Service Status for Employees of Clerks’ Of- 
fices—The Conference instructed the Director to in 
vestigate and report at the next session on the advis 
ability of bringing deputy clerks and other persons 
employed in offices of clerks under a civil service system. 

Instead of adjourning, the Conference declared a 
recess subject to the call of the Chief Justice. 

For the Judicial Conference, 

Cuarves E, HUGHEs, 
Chief Justice. 
January 28, 1941. 


Appendix to Report 
‘HE recommendations made by the Attorney Gen- 


eral’s committee, as stated in its summary at pages 
117-120 of its report, to which reference is made 
in the report of the Judicial Conference, are as follows : 


I. There should be set up, in the Administrative 
Office of the United States Courts, a Division of Bank- 
ruptcy, headed by a Chief, to be appointed by the Direc- 
tor of the Administrative Office. 


A. The Division, in addition to the Chief, should in- 
clude a staff of assistants adequate to enable the Chief 
and the Director to carry out the functions listed below. 
It should also include a few expert, highly qualified at 
torneys who can assist in special problems of research 
and investigation. 

II. The Division of Bankruptcy, and the Chief, 
should assist the Director in carrying out the fol 
lowing functions: 


A. The periodic and frequent examination and audit 
of the affairs of the referees and other bankruptcy of- 
ficials. 

B. The collection of bankruptcy statistics in such form 
as will best reflect the actual conditions of bankruptcy 
and bankruptcy administration throughout the United 
States. 

C. The immediate and continuing investigation of the 
rules and practices of bankruptcy administration, with 
the object of discovering the most satisfactory rules of 
procedure under the various conditions which exist 
throughout the United States. 

D. The receipt and investigation of complaints and 
suggestions with respect to bankruptcy administration 
and bankruptcy officials. 

E. The recommending to Congress of changes in the 
Bankruptcy Act, to the Supreme Court of changes in the 
General Orders and Official forms, to the district courts 
of changes in local bankruptcy rules and to any referee 
or other bankruptcy official of changes in practice and 
procedure. In connection with this function, the Direc- 
tor should be empowered, if his recommendations as to 
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M. POGUE died December 2¢ 
in Cincinnati. 
Kentuc ky, October 14, 
from Colonel Robert Pogue wh 
Ireland to Virginia about 1720. He 
Washington & Jefferson College and 
Law School. He was admitted to 

1889 and to the 
United States 1907. 
professional career in Cincinnati, Ohio, 
he practiced for a full half century. 
of the United States Chamber of Commerce, the 
cinnati Chamber « 
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matters for both Washington and Jefferson College and 7 
Cincinnati University. He gave freely of his time and ” 
talents to many civic organizations. ¥ 
Mr. Pogue was a member of the American Bar As te 
sociation, and was prominent in many of its activities st 
He served on its Committee on Commer om 1921 ) 
o 1925 and was Chairman from 1925 to 1927; on é 
Executive Committee from 1927 to 1930: a member ¢ 
its Committee on Jurisprudence and | Refor 
and Chairman, 1937-38; member of the Local Coun ’ 
cil from Ohio from 1919 to 1923. He was also active | 
in the Ohio State Bar Association of which he was 
President 1925-26; and in the Cincinnati Bar Associa a 
tion of which he was President from 1920 to 1922 © 


as a life member of the American Law Institute 
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By LEON GREEN 


il / Iv School, A, 


r HE progress of the “nerican law school and of 
legal education j easured by the degree to which 
law students have been permitted to participate 

their own prof nal training In no other field 
formal educatiotr is the student come from so fat 
ehind and taken a place so far out in front In no 
ther school does | n such heavy responsibilities, 
ature so rapidly, or play so dominant a part The 
tory in its fullne ild require too great detail; a 
cetchy outline will rve the purpost here 
The early Amet lawyer got his law by “read 
ng law” in the offic me practitioner for whom 
did the chore the offic He grew up in the 
fee, in the court n the professior Whatever 
e level of hi turity ma have been and 
r some the level he was tough textured 


roduct Che p ow, none too difficult, and 
t very broadenit It went along well, however, 
th the leisurely 1 f early American legal prac 
ce. But, as lawyer me pressed by their clients 
nd as they became ranized into firms, they had 
ss time for studet tudents also as the law of a 
ew nation develops uired more time for study; 
nd as the demand { re and better trained young 
iwyers grew, law ‘ were set up here and there 
judges and by members of the bar who could spare 
e time from acti [ tice 


Early American Law Schools 


These early law were simple affairs—a room 
perhaps in the law home, a few seats for the stu 
lents and a chair the teacher But it was not 
he equipment that the school. It was the fact 
hat the law studet me under disciplined instruc 

nm. He listened tures and to recitals of the 
xperiences of his instructor, read such textbooks and 
treatises as were available, and “stood” examinations. 


The number of law vho gave instruction increased. 


With the increase 11 chers the number of law books 
oTeW Nearly all the early and highly respected texts 
ind treatises on American law were written by these 
teachers—Kent, St Wilson, Gould, Parsons, Green 
if, Minor and mat thers. New subjects were con 
tantly being developed, faculties grew from one to 
two, three, and even four teachers, the processes of 
teaching expanded | the exactions placed on the 
student increased r many years the scheme re 
ained essentially tl ( The student heard the 
ectures of eminent judges and lawyers; he read texts; 
e remembered a f both as possible; he some 
times took part in 1 trial These were the limits 
his participatior Whet e came to the bar his 
head was chock-full law, but he had little of the 
ugh fibre of the | fice apprentices who were still 
ming to the bar he law-schooled man knew more 
law and was better educated generally, still he had to 
spend his “years tarvation” while he learned the 
practice and ¢ full-fledged lawver 
Some of these rly schools became attached to and 
later were integrated within colleges and universities, 
ind out of them have ¢g vn many of the great schools 
f today This c absorpt did not work any 
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wrthwestern University 


immediate change in the educational process. The 
“text and lecture method” continued to even higher 
levels of refinement. It gave little life to the study 
of law. It was too much teacher and too little stu 
dent; all authority and no skepticism. The rugged 
reality of the law office had been lost in the shuffle 
The study of law was tottering toward legal scholas 
ticism 


Langdell’s Casebook 


Then came Langdell to the Harvard Law School 
with his casebook, and before it had been fully ex 
ploited there had followed in its wake an interminable 
train of developments which changed the whole face of 
legal education. The casebook presented every type 
of puzzling problem and conflicting view. At first it 
was baffling to students and teacher alike. 
multiplied and became widely used long before they 
were wholeheartedly accepted. Many of the best le 
turers mistook their use and undertook to weave out 
of the cases the same beautiful patterns of legal theory 
to which they had long been accustomed, but in the 
skeptical eyes of the students who were inclined to 
read the cases these lectures seldom hung together for 
more than a season. Other professors required their 
students to read the cases, master their facts, analyze 
the legal propositions involved and participate in class 
discussions. This was an exacting exercise and at 
first students tended to rebel against it; they preferred 
to listen to the professor. 

Sut without much delay the better students sensed 
the fun to come and the lid from Pandora’s box was 
off. As professors questioned the statements and the 
interpretations of students, students in turn learned to 
question the statements and interpretations of profes- 
sors. The class-room became the scene of daily battle 
between teacher and student; the battle-front was in- 
evitably extended into the corridors and into the pro- 
fessor’s office. The professor’s theories were under 
constant attack and any flaws were gleefully searched 
out and made known. Here the challenge was real 
Bluff was quickly called. The undergraduate turned 
professional. False modesty, indifference, sneers for 
the fellow student who dared speak up, had no place 
Advantage was not so unequal. If the teacher could 
look up more cases and read treatises and spin good 
arguments, so could the student. And it will be re 
membered that by this time law books had increased 
from a few hundred volumes to thousands and tens 
of thousands of volumes. Authority gave way to in- 
dustry and resourcefulness on the part of both teacher 
and student. Teaching came to require much of the 
vigor and art of the court room. Young lawyers, eager 
for the tilt and burning for controversy, were attracted 
to the professor’s chair. These young teachers were 
a challenge to student combativeness and were shown 
little mercy. Many did not survive. Those who did 
have transformed law teaching from a restful profes- 
sion for retired lawyers into a profession requiring men 
as fit and as eager for action as their brothers who do 
the business of office and courthouse—teachers with 
masterly techniques for dealing with cases—teachers 
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who have sought to explore tl nknown behind the that called Lm atio1 l 
cases dents, « i i all those wh« ( 
The Student Law Review 1 hand in th t enjoyable, th 
Along with this tra tor , law school stu é ( valu e work about the 
dent and his teacher ar n part ination of ther AHL TESPONst the Cau 
came another grea ebo he law oe . ree : 
review The student had been given a taste of actio1 pistes ues wien » Ones, divided 
through the introductior the é Action had matter, ret Sat CaUUCATION 
evelonec Owe iT ‘ if notec ar » ‘ ‘ its 
a ioped p : VI C1 . +1 ‘ ¢ { salt ' 
comments on his ow1 nt He wv mpatient for a y wag ; aan SO Ue 


wider and more exactins ! than that provided by ier ern me we 


the classroom TI young teacher also wa mpatient , st bel re th were printed ‘ 


too impatient te “ P aaa F ' write ; +, ‘ crentifi me oO ind new DD! ) ‘i 

> teomts = ool | ’ é ted ar Te I 
or treatise as his predeces t 1 ne he impt ‘ 

, t t rel te ; tty nte< re 
to write at article ¢ Not ¢ enr mportant a ey f ( l l Wel ( 
the law that the tr tise te enored or had ea Facu erew ACUITICS Te 
treated inadequately en ‘ wid Che law ne ee ] é u | VnO Nad run the 
was the answer to 1 mon f student ar , SHA pt. nd 
‘ ‘ nto ! Lil S ( cd losed 

teacher Once law review Vel they 1 sw 5 a Se 


’ ’ ‘ thy held =f NAcc , 
plied rapidly and cont! rage er t y held fa aSsl ‘ 
wl ole fie Id of the lav tion, expt rl os oD 


Scope of Law Study Expanded vorlds for the la tudent but 


1 , ( ittempts ft Y mad ae 
As already suggest the " i the law , j : 
student the opportunit oe . j | development 7 
It continues to open the iv tor No other de again ao thee 
vice gives such range and sucl turitv of thou : : 
Throws @ te ie cnccan 14 tie Ske as Curriculum Choked 
sail . wer ; 1 1 1 
abilities in the classrootr Its 1 ultiplied b "ome one Nad a happy t yught St 
the professor’s reading and imagination follow hin were provided for the fertile-minded 
outside and dog him and s fellow wherever the . rs Mimeographed tomes beca1 
may be. The casebook sends the student to the libra every student. Some developed int 
for more cases and text ae eee Its offspring thers were superseded by a 1 
the law review, sends him the: evond. into the graphed editions he legislatur 
libraries of all literature The ] review onet f responsive to the advances mace 
the student every corner f tl el t answers nology ind the « ergencies cr¢ 
his craving for marketir | | well as crea sion, began tO pl uce an 


tive production. Through his 1 ly notes and cor upsetting neat everything the 
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ortunity to grasp the essentials of many subjects 
out @xXcessive ni upo!l his time Third, and 
reat importa c kindred courses were 
together in major course manned by 
1 teacher nserved the student’s time 
ntegrated | ( | ( fields It also 
ulated teachers 1 egrate their own knowledge 
broader fie t them to work in closet 
d thar | ul taught independently 
rth, he malo ct were rest! cted as fat as 
ible to { ( ( courses so 
to permit free bye nd more inde 
dent work by tl { nt in his third year Finally, 
e more pressing ind pidlv devel ping subjects were 
ned to seminat nd group studies in the third 
This arrangeme uch to relieve the student 
m the pre C1 wded curriculum 
d while it calle eaching man-power and 
equently la burdet upon the pro 
ors. at th wed a better distribu 
the teach t also relieved the strain 
instruction bud iniversitte cannot provide 
chers en | ibject is to be given a formal 
room hour r isk limited teaching 
taff to exhaust it in classroom performances 
Sut they can ask t t protesso be in their offices 
ith the same regul required of practitioners, ready 

be consulted bv the tudent clients 


F 


This remakit 


reedom for Creative Work 


» the advanced 


needed for his law re 


tudent the freedor most 
ew and creative rl He cannot undertake the 
tudy of every pri teacher may ign A divi 
n of lal educational effort as els¢ 
ere E vet res| terial made possible by the 
net iph must ided wit evere restraint 
( mant\ iterial are provided 
it they t teaching process is 
eated VU field are 
lentiful bett the student to write a com 
nt on some e ubject requiring 
ended é reful discrimination. He 
the have ent mimeographed and dis 
buted, and et the attacks made upon 
b othe fr upon other 
hases of tl ( ( f problems. In 
e process ] he becomes 
quipped to cen Coane 
Integration of Efforts 
Moreover facult member alone but. all 
hose supervising st es in closely related fields are 
ivailable for off It participate in 
the group disct K ed ( are no longer 
made strangers | hat le es indicated by 
names of cours lent quickly senses the end 
less ramificatiot legcal doctrine. the elusiveness of 


material facts. the rainbows of ultimate 


issues, the 


*As an exampl 11 for reproduction are the 
following whi eye it single day: John W 
Davis’ splendid < Argument of an Appeal,” De- 
ember, American | iation Journal; United States v 

ppalact an | r & 61 Sup. Ct. 291 (extension 

f national t rwa Wisconsin v. J. C. Penney 
Co., 61 Sup. Ct. Rey 6 (tax on dividends of out-of-state cor 
porations doing b Wisconsit the President’s veto of 
the Walter-Logan Bi ere doubtless were other materials 
appearing the i I did not se But the point 
s that constantly t emand is greater than can be given 


recognition. 
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makeshift reasons which parade under the guise of pub 
lic policy. He consults a professor who after long dis 
cussion leaves him in doubt, another who increases 
the doubt, a third who cites him to an article written 
by the professor on another phase of the subject. About 
ready to quit he reluctantly claims the assistance of 
the review editors who stalk the seminars with covetous 
eyes for anything publishable. They know the feeling. 
They have been through it all. They take their brother 
in hand and with the patience of saints painfully help 
him create out of what he has garnered from the 
four winds something that sounds to him at least like 
John Marshall himself—something fit for publication 

In some such fashion do the processes of modern legal 
training produce young lawyers and their law reviews 
And in some such fashion do these processes extend 
downward from teachers to editors, to those struggling 
to become editors into the student body at large so 
that students find themselves their own best teachers 
And in some such fashion have law students come to 
share so largely in the processes of legal education 
in the law school of today. For truly it can be said 
that today it is not the faculty, or the library, or the 
curriculum, or the school organization which provides 
the core of law school, nor all of these combined. In 
stead, it is the student. Around him and his activities 
are built all of these things. 


Student Bars 


Nor is this the whole story. Students haying dis- 
covered that they can publish law reviews, induce their 
teachers to work together, compel changes in curricula, 
necessitate the strengthening of faculties, and make the 
study of law through their own teaching a living thing, 
have not stopped with becoming active participants in 
the educational processes. They have sought to in 
fluence their environments in numerous other ways 
They have campaigned for adequate buildings, libraries, 
living quarters, student offices, for convenient schedules, 
and for scholarship aids until they have gotten them 
Moreover, there is no detail about the school beneath 
the dignity of their petition if they think it worth while 
Such activities have necessarily led to organization 
Student bar associations are no longer uncommon, and 
to them go the responsibility of all student activities 
about a school. 

Schools which have been so fortunate as to have 
student organizations keyed to the administration know 
how valuable they are. Aside from all the things they 
campaiga for, they give tone to the school and dignity 
to the individual student. Gone are the days of dis 
cipline problems for the faculty; the students take care 
of them better. Gone are the headaches in the admin 
istrative office caused by dilatory grading of papers 
and countless arbitrary measures taken thoughtlessly by 
the professors. The students are too persuasive; the 
professor can not ignore them as he can where stu 
dent organization does not exist. Gone too is the 
bumptious student who capitalized so heavily on his 
ability to keep a school in turmoil. Student organ 
ization leaves no place for him. Self-provided and 
wholesome entertainment designed to break the strain 
of too fast a pace; genuine comradeship developed 
through fighting a common cause; the truest profes 
sional spirit of give and take refined by daily clashes 
with fellows and faculty; students as solicitious for 
their school’s welfare as are the dean or the presi 
dent of the university—these are some of the values 
which have come with the growth of the law student to 
full stature. 
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moting the science of Private International Law. The 
geographic method is followed also with respect to the 
law faculties which he had not the time to visit or which 
were located in countries not included in his itinerary 

Professor Beale published in 1916 an extensive bibli 
ography on the Conflict of Laws, including the writers 
of many foreign countries. Valladao takes us into many 
other countries and gives us a fuller and more personal 
picture ol the writers Reference is also made to the 
different scientific organizations dedicated to the im 
provement of the law, to the Institute of International 
Law, the Comparative Law Association, the Academy of 
International Law and the International Academy of 
Comparative Law at The Hague, as well as to th 
league of Nations and the Permanent Court of Inter 
national Justice 

For us the principal interest of the work, especially 
at the present moment, lies in the pages dealing wit! 
Latin-America. These give a graphic account of the 
tatus of the Conflict of Laws in those countries. Pri 
eminent among the Latin-American writers on the Con 
flict of Laws is Bustamante, the author of the Busta 
mante Code, adopted at the Sixth Pan-American 
Conference at Havana in 1928 and now in force in many 
of the Latin-American countries. Some of the othe 
important Latin-American writers on the Conflict of 
Laws are: Zeballos, Calandrelli, Vico, and Alcorta of 
\rgentina; Pimento Bueno, Bevilaqua, and Octavio of 
Brazil; Fabrés of Chile; Algara, Verdia, and Zavala 
of Mexico; Restrepo Hernandez, and Alfred Cock of 
Colombia; Carrio of Uruguay; and Seijas of Vene 
zuela 

The book contain so much interes sting intormatior 
concerning the Conflict of Laws and the writers on that 
subject and is written in such an informal and happy 
vein that it could be read with profit and enjoyment 
by all interested in the Conflict of Laws of other coun 
tries. It is a matter of regret, therefore, that it is 
written in a language with which only few member: 
of the legal profession in this country are acquainted 

Our heartiest thanks are due to our Brazilian col 
league for having given us such an entertaining and 
comprehensive review of the men whose efforts have 
heen enlisted in the development of the Conflict of 
Laws 

E. G. LorENZEN 

Yale University School of Law 


Look at the Law, by Percival E. Jackson. 1940. New 
York: E. P. Dutton & Company, Inc. Pp. 377 
Across the jacket of this volume the publis! ers pose 
the query “Can You Get a Square Deal In The Courts 
of the U. S. A.?” The answer of the text of the bool 
if at times with qualifications, is No. 

How many lawyers will agree? How many laymer 
whose lot it is to follow the workings of the courts 
day in and day out—court stenographers, for example 

will agree ? 

The author takes for the theme of his chapters fan 
lar forms of lay criticism of the law. The layman says 
there is too much law, the layman says the law is uncer 
tain, the law is too rigid, the law is too technical, th 
law is hypocritical, the law is too slow, the law is to 


lawyers are dishonest, judges are corrupt 


expensive, 


witnesses are liars. The author is of the same opinior 
except as to judicial corruption At this he balks 
although the incidents which he recounts seem to lead 


quite as plausibly to the conclusion as those which he 
accepts on the other counts of the indictment. The au 
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Bachrach 


George Richard Grant 
EATH deprived the Association of one of its most 


devoted am members and 


passing of George Richard Grant, of Wellesley 
Hills, Massachusett who was State Delegate from 
Massachusetts and member of the Board of Governors 
rom the First Cir¢ 
He was born in Cape Vincent, Jefferson County, in 
erthern New York State, on November 16, 1882, the 
n of George and Frances M Howard) Grant, both 
t whom had beet n in Jefferson County. After 
early education in | ic schools at Cape Vincent, he 
went to Cornell University on a competitive scholar 
ship, and received his A. B. degree with the class of 
1904. He received ; law degree from the University 
' Buffalo in 1906 
\fter practicing law three years in Buffalo, he be 
came a member of the staff of the Public Service Com 
nission of the Stat f New York for the Second Dis 
trict (of state 1913 he resigned to become asso- 
ciated with the law work of the Eastern Group of Bell 
lelephone Companies New York City, and soon 


became an expert the new field of regulatory law 
as to communicatior In 1917 he became General 
Atiorney for the England Bell Telephone Com- 


pa:_y, in Boston, in which position he tried or was 


responsible for all rate cases and litigation as to com- 
pany practices he Public Service Commissions 
of Massachusetts, Maine, Vermont, New Hampshire, 
and Rhode Island. His record of success, through fair 
ness and common sense, was unusual 


In 1912 he ied to Anne K. Parker, of 


Three Mile Bay, New York Their two sons are 
George R. Grant, Jr., now a practicing lawyer in Man- 
chester, New Hampshire, and Francis Howard Grant. 
who is still in scl His first wife died in 1936. In 
1939 he was married to Miss Marion Kenniston, of 
Dorchester, Massachusetts 

He was an active member of the Boston Bar Associa- 
tion and the Massachusetts Bar Association, and 


attended American Bar Association meetings regularly 





officers, in the 
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for many years. He strongly supported the reorganiza- 
tion of the Association on a representative basis, and 
was active in the entertainment of the 1936 convention 
in Boston. In that year he was Chairman of the Sec 
tion of Public Utility Law. Since 1936 he had been 
State Delegate from Massachusetts. In 1939 he was 
elected to the Board of Governors. Although ill, he 
attended the 1940 meeting in Philadelphia, and made 
the motion, from the floor, to “table” the highly con 
troversial resolution as to a “third term” for Presi 
dents of the United States. Strongly opposed as he 
was to a “third term” he spiritedly took the lead to 
exclude from the deliberations of the Association so 
divisive an issue which was in course of submission 
to the electorate. 

He was a member of the Dalhousie Lodge of Masons 
and of the Cornell Club of New England, which 
he had served as President. He had a capacity for 
friendship and for finding on middle ground an accept 
able solution for controversies. His devotion and dili 
gence in behalf of the organized Bar will be greatly 
missed. 


wd . . . 

Report of Solicitor General’s Of fice 

The office of the Solicitor General of the United 
States is without doubt the largest law office in the 
country devoted primarily to Advocacy. For this rea 
son an account of the work of that office is of interest 
to the Bar of the entire country. The major part of 
the duties of the Solicitor General is the-c@nduct of the 
Government litigation in the Supreme Court. He 1s 
the Barrister or Advocate of the United States; the 
\ttorney General being the General Counsel to the 
Government. 

The report of the Solicitor General for 1940 presents 
some interesting information about the business of the 
Supreme Court. There is first presented a table called 
“Total Litigation Statistics,” which includes both 
Government and non-Government cases over a period 
of ten years, and is as follows: 

Tare I 
1930 1931 1932 1938 1924 1935 1936 1937 1938 1939 


Cases at close of 
preceding term 


pending 173 123 120 110 a8 96 90 Gs 65 85 
(ases doc keted 

during tern 843 S80) «6894 1,008 34 O80 949 971 942 O78 

Total 1,016 1,003 1,016 1,113 1,022 1,076 1,029 1,069 1,007 1,063 
Cases disposed of 





at the ter S923 S883 9061.025 926 986 9111,004 922 942 
Cases carried over 

to the next 

term . 123 120 110 88 96 90 9s 65 8S 121 


Table II is particularly interesting because it shows 
what might be called “batting averages” for all litiga- 
tion in the Supreme Court during the last five years 
[The table actually covers 15 years but space require- 
ments prohibit giving it in full.] 





Tasce II 
1935 1936 1937 1938 1939 
> Bs © es Es Ee fF 
2 0 <4 ~ = Y < YY & s 
5 s 3s : E - 3s - ¢s : 
= & Se & B&B GB GE & 
Appellat se disposed 
of 986 100 941 100 1,004 100 922 100 942 
A. Obligatory jurisdiction. 117 12 124 13 121 12120 13 89 4 
Appeals disposed of after 
6 6 65 62 é 4 
5 sed of 
I arguinent 47 5 s 64 6 55 ‘ é 
Certificates 7 l 1 1 ‘ 1 3 1 
B. Discretionary jurisdiction 869 88 817 87 &8 88 802 87 § 
Certioraris disposed of : - 
after argument 142 14 137 15 154 15121 13 1 
Certioraris disposed of : : 
without argument 10 1 9 1 11 I 1 26 
Petitions for certiorari 
denied ion . 706 72665 70 708 71 665 72 662 7 
Petitions fo certiorari 
dismissed peas 11 1 6 1 10 1 il 1 28 3 
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inicipal finance commission which, in the case of 
sbury Park, produced a plan that would treat the 
editors equally. A federal court cooperated with 
s plan by an exercise of its discretion as to the issu 
ce of mandamus. But the use of this plan has been 
riously questioned in two later federal decisions, one 
which rests upon a questionable application of Ere 
R. v. Tompkins. As a result the only clear way to 
‘lief im solving the problem is to resort to the National 
[unicipal Bankruptcy Act. There is need, however, 
r the passage of the Jeffries Bill which has been ap- 
roved by the American Bar Association. This bill 
would permit a stay of four months after a mumeipal 
rediter attempts to obtain a preference. Thus a mu- 
icipality may obtain a period within which to obtain 
the consent of 51% of its creditors to a plan of 
efinaneig that can be presented in a bankruptcy pro- 
ceeding. But the present Municipal Bankruptcy Act 
vill cease to be effective on June 30, 1942, and it is 
robable that little more will be done until there 1s an- 
ther municipal crisis 


PRIVATE CORPORATIONS 


The Corporation Executive and His Profit-Sharing 
Contract, by George T. Washington, in 50 Yale L. 
lour. 35. (November, 1940.)—There are social and 
economic preblems involved in this modern device of 
business tycoons having a fat salary no matter what 
appens and a bonus in addition, if the profits are 
large. But these problems receive very little attention. 
Some consideration is given to the American Tobacco 
Case and the “substantial public sentiment against the 
ise of percentage compensation contracts.” In the 
main, hewever, this discussion is concerned with. the 
legal problems involved in drafting profit-sharing con- 
tracts. Various provisions of a typical profit-sharing 
ontract are set forth and discussed and it is to be sup- 
posed that this will be of interest to Wall Street law- 
vers and their brethren. Some tycoons are trying to 
cuard themselves, but not their employees apparently, 
igainst the consequences of a currency inflation. Such 
triving after the luxuries of life is apt to fill some 
readers with a gloom comparable to that caused by 
reading the current war news. The author seems to be 
an optimist. This is his last expression: “Neverthe- 
less, it is submitted that a profit-sharing contract fairly 
drawn and fairly adopted, with careful observance of 
the warning given by Mr. Justice Stone, can be and 
should be a legitimate source of satisfaction to the legal 
draftsman.” 


PUBLIC LAW 


Crists Legislation in Britain, by Cecil T. Carr, in 40 
Columbia L. Rev. 1309. (December, 1940.)—Amid the 
current claims that the Lease-Lend Bill is the begin- 
ning of the end of democracy for us, the discussion of 
English legislation by an English barrister and writer 
may give us a wider perspective. The extraordinarily 
wide powers which have been conferred by Parliament 
upon the executive seem to be an improvement upon 
the hotly disputed val proclamations of the seven- 
teenth century. Observe that in England during the 
last thirty years there have been four major instances 
ot Acts providing f extensive codes of regulations. 
The first two were the Defense of the Realm Act, 1914, 
and the Restoration of Order in Ireland Act, 1920. The 
third, Emergency Powers Act, 1920, is permanent law 


but it remains dormant until called into use by a proc- 
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lamation. It was used in 1921, 1924, and 1926 because 
of strikes. This Act is regarded in England “as a 
sensible weapon to keep in the cupboard.” The fourth 
is the Emergency Powers (Defense) Act, 1939. Under 
this last Act prior approval of codes is not required but 
the regulations are to be presented to Parhament as 
soon as made and then they can be annulled by an 
adverse resolution in either House within twenty-erght 
days. Nor have the courts ceased to function in mat- 
ters of public law. In August, 1940, “Mr. Justice 
Bennett held part of Defense Regulation 55 to be ultra 
vires.” This resulted in a substantial change in the 
regulation. Thus the author, though anxious on ac- 
count of the undeniable steps in the direction of dicta- 
torship, does not appear to be pessimistic. “In the 
eternal dispute between government and liberty, crisis 
means more government and less liberty. . . . Free peo- 
ples, when they temporarily surrender freedom, will 
expect to see their inheritance restored to them when 
the storm is over.” 


TRADE REGULATION 


The ASCAP-NAB Controversy—The Issues; The 
ASCAP View, by E. C. Mills; The NAB View, by 
Neville Miller, in 11 Air Law Review 394 (October, 
1941.)—-The two statements are by partisans but the 
essence of the controversy seems to be, who gets the 
“dough.” ASCAP justifies its existence because the 
individual copyright owner cannot succgssfully pre- 
vent infringement. Thus, compositions are pooled and 
all are made available under a single annual license. 
ASCAP is not the only, but it is the most important 
society of this sort in this country. It has licensed 
30,000 public amusement enterprises in the United 
States. Prior to 1932, ASCAP obtained a “sustain- 
ing” fee from the broadcasters of nearly a milliomdel- 
lars annually. In 1932 ASCAP demanded. an. addi- 
tional payment of 5% of the gross receipts from the 
sale of broadcasting time. NAB had no appreciable 
supply of music and it yielded to a modified- demand. 
However, it disapproved of the prineiple that broad- 
casters should have to pay the percentage “regardless 
of whether the time was consumed in. playing ASCAP 
music, non-ASCAP music, or no music at all.” In 
1935 a suit by the United States against ASCAP for 
violation of the Sherman Act went to trial. It is still 
pending. In 1939 NAB sought to renew the contract 
with an important change that would make the compen- 
sation depend on the amount of time devoted to ASCAP 
music rather than upon the total amount of broadecast- 
ing time. This was called the “per use” system of pay- 
ments. ASCAP, claiming that the large broadcasting 
chains were retaining the lion’s share of the proceeds 
and yet avoiding payments to the copyright owners, 
proposed a plan whereby the fees would be reduced to 
the small and medium sized stations. and maintained at 
the same level on stations with the higher incomes, But, 
according to NAB, there were to be new fees on the 
networks “of 7'A% of the entire network income.” 
These new fees were to be paid at the source and were 
not to be passed on to the stations in the network. 
NAB, claiming that this would double the payments 
received by ASCAP and that the new fees would be 
passed on, proceeded to organize Broadcast Music, Inc. 
(BMI) in order to have its own source of music. These 
views were written before the contract expired De- 
cember 31, 1940. 
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hlet 


Defense Problems Inquiry e pamphlet covers such topics as the 


rIMELY rev t nds neral characteristics of trade associa 
A vroble : Honel od tions, their scope of activity, trade prac 


general, trade practices of the 





Cor tte Institute, trade statistics in 
tatir : t ' uding price and bid information, and 
ut tl , f m accounting including cost sta 
rae } in on. Gist and cost studies. A description 
' r Chairmar t] monograph, issued by Chairman 
©’Mahoney, states that the typical na 
| and regional trade association is 
the and that there is ground for be 
touc! taf ’ asl thant e that in recent years relatively 
ive engaged in collusive restraint 
: de 
haat n sit rage the eighth and final chapter of the 
let, entitled “Summary and Con 
there are discussed collusive 
l ‘up to ' Was | non-collusive efforts to affect com 
\ ta yn within an industry. The thought 
Arnol ind ‘ uggested that a trade association is 
: — , “1 f ! ntermediate tage between the in- 
‘ei. . It t tion of an industry’s activity, 
that Will en 1 rough merger and consolidation into 
the Ady n to the ngle or small number of units, and 
f Nat wiht t maintenance of many completely in- 
L witne ( lent and competing enterprises. 
ne { uggested a new federal agencv 
; that might have two functions: first, 
' ertainment of how far competi- 
vy Cor tt , haiy tion leads to results contrary to the 
lic interest and how far, if at all, 
what conditions, anti-trust laws 
the = lL, + hy . hould be relaxed: and second, the im- 
\ sNier ons , ll ny rovement of the statistics of trade as- 
‘¥* * : ciations, with more publicity, particu- 
salt rly for the benefit of buyers \ final 
ww ig nclusion is that the best intermediate 
Monopoly Committee Monographs ¥ oe ee aren - mage 
vith definitions of what is illegal 
i. to “open the way for more flex- 
treatment of industry’s problems 
ere processes of free competition ap- 
; to lead to social waste and insta- 
las : x 
cpceen ? «tC c, West Virginia Senatorship 
isiness,” “Price nation ir \ progress report is in order on the 
Steel.” “Taxatior rate Ente ntest to determine who shall be the 
\ Senator from West Virginia. 
s and Né 7 explained last month, the outgoing 
tood that the n steel. p1 vernor of West Virginia, whose 
red bv the e Com term ended upon the qualification of 
wa bstit ne previous! the new Governor very early in the 
ned on mpetitior rning of January 13, 1941, appointed 
t vate hicl larence E. Martin, former President 
ped f the American Bar Association; and 
new Governor, promptly upon his 
e 7 r that office, appointed Dr. Joseph 
ber 18 prey n the part tosier, President of Fairmont State 
I . t ers’ College Neither appointee, 
ot t et, | taken the oath, pending the 
1938: and t ents pet termination by the Senate as to which 
ypv from t lent of Docu n is entitled to the seat 
ent ting Office The Senate Committee on Privileges 
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Washington Letter 


and Elections met February 13th, or 
dered the record in the case printed and 
recessed to February 27th, at. which 
time it is anticipated the Committee 
will make its report. It is understood 
that there is no prescribed provedure 
nor precedent to be followed by the 
Senate in its consideration of the case 
Straws in the Gale 

Of what value are the straw votes? 
Should they be limited to answering a 
very simple type of question? Is it 
possible to state even that sort of ques 
tion in a way so as to be fair to all 
viewpoints ? Should polls be subject to 
no other restriction than the ultimate 
weeding out by public sentiment of any 
ot them which may not be at all times 
perfectly fair? Or should they be sub 
ject to regulation designed merely to 
keep their methods and size of coverage 
aboveboard and always open to the pub 
lic? Is it likely that any regulations 
which may be imposed, can be abused 
with greater detriment .to the public 
interest than may result from the polls 
unregulated ? 

These questions and others may be 
answered to the satisfaction of Con 
gress after the preparedness legislation 
program is out of the way. There are 
everal resolutions which may bring the 
Senator McKellar, 
of J ennessee, would have a special com- 
mittee of three Senators appointed to 


matter to an issue. 


investigate first regarding polls, straw 
ballots and published reports on el 
tion contests; 


ec- 
and second, those which 
“have purported to measure or indicate 
the status of public opinion about mat 
T he exX- 
pense fund for this inquiry would be 
$10,000. 


Senator Holman and Representative 


ters of national importance.” 


Pierce, both of Oregon, have introduced 
It would provide 
a special joint committee of five Sena- 


identical resolutions. 


tors and five Representatives “to inves- 
tigate the conducting of polls purport- 
ing to measure public opinion with re- 
spect to questions or issues which have 
or may have a bearing upon any elec- 
tion held to fill any office under the 
government of the United States.” The 
joint committee also would inquire as 
to how the polls are taken “with special 
reference to the manner of framing 
questions contained in ballots or in- 
quiries, the method of selecting persons 
to whom ball 
and the reason for conducting such 





ots or inquiries are sent 


polls.” 
A common feeling among those mem- 
bers of Congress disposed to criticise 
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the polls, is that they presume to rep 


ple gene! 


resent the convictions of pe 
ally throughout the country who have 
not studied particular and intricate leg 
islative problems, such as 
bill, and are not qualified to pass on 


them. 


the lease-lend 


Senator Wheeler, of Montana, ex 
pressed the firm conviction that “poll 
on legislation are apt to be a danget 


ous thing for democracy 
States.” He continued 
Poll may be all right when it is o1 
question who’s going to win at 
election—what the popular vote is be 
tween Smith and Jones when the peopl 
have largely made up their minds. How 


of 


ever, when it comes to the lend-leas 
bill, it is impossible for the average 
person throughout the United Stat 
to understand the bill and its impli 


tions.” 

Senator Capper, of Kansas, expressed 
confidence in the Gallup and 
polls, especially. 
lief that an investigation by a 
sional committee 


Fortune 
be 


congre 


He indicated the 


might establish th 


reliability of certain polls and help to 
weed out unreliable polls by showing 
how the canvass was made. He said 


that he is “always in favor of 
the facts.” 


House Majority Floor 


getting 


I eade r Tol nN 


McCormack, ot 
he could not see 


\\ Massachusetts, sa 
why there should be 


an investigation of the polls, that they 


represented a legitimate field, and should 


be helpful in arousing public interest 


ind disclosing public sentiment. He con 
tinued: I am not in favor of indicting 
and, before thers 
that | 
hould be definitely shown that some- 
thing is wrong about these polls.” 

The views of House Minority Floor 
Leader Joseph W. Martin, Jr., of Mas- 
achusetts, thus expressed “a 
don’t object to these polls. I do 
think they influence members of Con 
gress very much. | 


iny one without cause 


an investigation, | believe 


were 
not 
do not see where 
we have a patent on expressing public 
pinion, 


Any one can make a poll and 
we cannot stop him. Any organization 
has a right to function as long as it is 
straightforward and reliable—and when 
it isn’t the public soon knows it.” 
Representative Walter M. Pierce, of 
Oregon, who is sponsoring the proposal 
the 
These polls are getting to be an awful 
racket, want those who conduct 
them to come here before a committee 


for investigation in House, said 


sO 


we 


of Congress and tell how they make the 


poll. George Gallup has written to me 
that he would be glad to come and 
testify before such a committee I 


] 
1d 
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since [ i que = 

every where, and even n the floo | 
Congress, and nce the people 
come to place reliance what 
polls show, we should have a shows 
and see just how they ‘ le 
whether they are reliable 

Senator Robert A raft Oh 
expressed his view tnes wo 
“Polls serve a usetu nd interesting 


purpose in providing ini 


public opinion. When they 
issue, clearly defined, on whi 
has been much discussion 
likely to be quite accurate 
other hand, casual opinion 
trom people who have not 


about the subject, and 
to confused questions, w 
state a definite issue, are 
It is seldom that polls 
public opinion on 


value. 
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By securing one new member 
the profession and to the public. 


sion to the bar ) 


Date and place of birth 
Original admission to practice 


White 0 
ree 
Office Address .................- 
Street 
Home Address 
Street 


Endorsed by 





during 


Other states in which admitted to practice (if any).. 
Bar Associations to which applicant belongs 


ONE IN ’41 


the applicant has not yet passed the fifth 


Application for Membership 


AMERICAN BAR ASSOCIATION 


1140 North Dearborn Street 
Chicago, Illinois 


se ctecc eo AOress 


Check to the order of American Bar Association for $....... 


t 


anniversary of 


1941, you will be helping the Association to increase its 


By securing a new member NOW, you will make it possible for us to show an increase 
the end of the current fiscal year, June 30 
By having a fellow member of the bar fill out the application form printed below, you will 
for him to enjoy the perquisites of membership in the Association. 
(Applications filed during March call for the payment of initial dues of $4.00 to cove: 
January 1 through June 30, $2.00 if 
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in membership at 
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WHEN TECHNIQUE COUNTS 








The General 


The execution of any military 
movement is preceded by a care- 
ful study of the maps of the area. 
While only the daring can win 
great victories, even the bold 
carefully prepare by spending 
‘ hours examining maps and acquir- 

, Se, = ~~ ing full knowledge of the country 
> . which lies ahead. 











AMERICAN JURISPRUDENCE 


IS THE LAWYER’S MANUAL OF STRATEGY 


The Lawyer ee: a 
The strategy of the terrain is as ae OAK 
general. He must put in prelim- 


inary work with his books to 
acquire that thorough knowledge U RY SPRU Dé INGE 
of the subject which alone wiil 


G 
enable him to avoid traps and at, 
successfully achieve his legal ob- ail 


jective. 


important to the lawyer as to the 


A FULL TEXT OF OVER 400 SUBJECTS e ACCURATE INFORMATION 
THOUGHT STIMULATING READING 





THE LAWYERS CO-OPERATIVE PUBLISHING COMPANY 
Rechester, N. YY. -- 30 Bread Street, New York City 


BANCROFT-WHITNEY COMPANY 
200 MeAllister Street, San Francisco, Calif. 
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However, when you find that t great strengtl 

has definitely outlived a rt ’ eave the an 

or techni express t not 

perception of its age, even though that the common use of 

word may be barely old enough t é ng And then 

decently buried ernist, Blackstone 
For example, ther s the expre nd in his thit 

“Court Hand” which appears in the thus spoke 

modern edition of the ( ae r the rt hand in 

trict of Cr lumbia, even thoug! t the legal p! ceed 

erence does bear a respectably a1 nt reading of anv 

date, 1733, being from ¢ é 2 14 now becot 

sec. 5. In an earlie ect ‘ie 

a requirement it é g al 

should be in e | 

language only ar 
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5 continued that “no 
shall be 
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ment 


than for 


writing g 

proceedings, or other t saeecill wintttr of B 
things above mentioned, i: ! nd Our readers 
commonly called Court Haz r il y February issu 
language except the | g te 

You find upon resear that court the great 
records were Ww t > y be € 
the old Eng t kstone i 
reign of (st ge | t tine 
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Nominating Petitions 





Massachusetts 











Notice By the Board of Elections 


The following states willi¢lect a State Delegate for 
a three-year term in 1941: Alabama; California; Flo 
ida; Hawaii; Kansas; Kentucky; Massachusetts; Mis 
souri; New Mexico; North Carolina; North Dakota 
Pennsylvania; Tennessee; Vermont; Virginia; VM 
consin ; Territorial Group (Alaska, Canal Zone, Philip- 
pine Islands). 

The 


following state will elect a State Delegate to fill 


a vacancy for the term to expire at the adjournment of 
the 1942 Annual Meeting: Illinois 

The following states, in addition to electing a State 
Delegate for a three-year term, will also elect a State 
Delegate to fill a vacancy expiring with the adjourn- 
ment of the 1941 Annual Meeting: Massachusetts ; 


Mexico; North Dakota: Tennessee; Vermont; 
orial Group. 

Nominating petitions for all State Delegates to be 
elected in 1941 must be filed with the Board of Elec- 
tions not later than May 1, 1941 ns for nominat- 
ing petitions for the three-year tert separate forms 
for nominating petitions to fill vacancies, may be se 
cured from the headquarters of the American Bar 
Association, 1140 Street, 
Nominating petitions, in order to be timely, must ac- 
tually be received at the headquarters of the Associa- 
tion before the close of business at 5:00 P. M. on May 
1; 1941. 
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Delegates elected t fil ancies take office 
= 1 


tion 


immediately upon tl 
State Delegates elected for a three-year term take of- 
fice at the adjournment of the 1941 Annual Meeting of 
the Association, which will be | 1 tl f 
tember 29th 

Attention is called to Section 5, Article V, of the 
Constitution, which 


e ertificatior ot eir ele 
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as hereinafter ¢ vhich may 
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¢ 7 
State Delegate ate the terri- 





torial group). 


aig is 
Unless the person signing 


American Bar Association in good 





standing, his signature will not be count: ember 
who is in default in the payment of dues for six months 
s not a member in good standing. 

Each nominating petition must be accompanied by 
a typewritten list of the names and ses of the 
signers as they appear upon the petition. While there 
is no restriction on the maximun ( names 
which may be signed to a nominating petition, in the 
nterest of conserving space in the Journal the Board 
of Elections suggests that not more tha ty names be 
secured, 

Nominating petitions will be pr e next 
succeeding issue of th Ba Jour- 
nal which goes to press after the receipt of the petition. 
Additional sig fte is been 
published will the J In view 
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of the fact tl o 1 expires on 
May 1, which 1 re t e ¢ h 
the May issue of the Journal woul l, it 1s 
recommended tl! ar as possibl ting ti- 
tions be be rece ve I - 
ters’ office on or 15. 194 

Ballots will the member stand- 
ing a credited t ites, in W ire to 
be held, within days after t r hing 
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NOMINATING PETITIONS 
ns uire, of Cambridge 
srs. Charles P. | Frank M. 
Harold S. R. Buffinton, John B. 
ings, and Harold E. Clarkin, of 
4 River ; 
” Henry R. Ma Lynn 
ssrs. M wnell, John 
Cl d i Prescott, of 
edford 
7 Horace | Julius H. 
\ \ l, Alfred 
ke el Baws ‘ Bidwell. of 
cole, and Kay Bidwell, o 
eld Wad 
= 4- 7 y _ 4 : i aes | . 1Prnalinaat 
rs. Frank C. Smith, Jr., James , ce |) aan 
; Crotty, and Edward T. Esty, of | | ( 
; Virginia 
pci WE MT PREVENT 
Tn undersigned eby nominate 
m™ D j +ar 
ofce of State Delegate for an INDUSTRIAL FIRES 
~ W ~ I est 
s. Ga é He 
1as ® 
exandria 
Laird |  — AL DEFENSE INDUSTRIES, shifting into 
S high gear, should not overlook their fire insur- 
in . 
up) t, S. V. Ke ance coverage, or any safeguard that will pre- 
that Lynchbu vent fires. 
ted 
nay S. He ¢ IRM insurance pretects property both ways. 
of : Tazewe es G. M IRM fire-prevention engineers rigidly inspect 
‘és Chor Mo : every applicant's property. If it is—or becomes 
©, and R. a an improved risk, then, and only then, is it 
a . . . 2 . 
od | eligible for IRM protection. Because of this 
ber ki careful selection of risks, and follow-up inspec- 
ths essrs. A. S 11 Jr., C. M tions by fire-prevention engineers thereafter, 
er, Wi es IRM policyholders are less likely to suffer fire 
by ige, H g 7 ; : 
vy at ? damage and resulting shutdowns. Proof of this 
he | \ . ° . . 
1, Ane low loss ratio is found in the fact that IRM 
re via . = ¢ 
ec G4 Leake policyholders have received a 25% return of 
he eph F. Hall V illiat premiums every year since the organization of 
rd ee ee oo gs noes this group. 
Richt For sound indemnity at minimum cost, ask 
‘ Messrs Ge : kelfor I us to send an IRM fire-prevention engineer to 
ve m D. Stay ey b. — inspect your property, without cost or obli- 
E. W. Poindexter, Frank W. Rog tl 
n. _ ; J gation. 
nm Tt ; 
. 
W ve . os ; a oa 
yn ~ige. ae - 
, ir. James H. Corbitt, of Suffolk 
h Meera "Witla, Hi. White, Jr cad IMPROVED RISK MUTUALS 
i 60 JOHN STREET, NEW YORK 
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IMPERATIVES of 
SHORTHAND 
REPORTING 











Catalogs free. 


Q. IWhat prepara quired for 
shorthand reportu 
\ Skill in writing shorthand—a 
minimum of 175 w.p.m ith ability to 
read his notes readily and accurately ; 
at least a high school education; good 
health and endurance. So equipped, the 
reporter may still be awkward and ill 
fitted for his work Che artistry of re 
porting also requires manual dexterity, 
agility of perception and thought, wide 
reading, acquaintanc: current 
events, knowledge of legal t appre 
ciation of the meaning of words, famil 
iarity with many subject including 
books and how to use then in short 
the ability to understand and rep 
what the speaker says and to make a 
transcript that the reporter knows 
accurate 
Goldstein, Se 
JATIONAI SHO}! 
[AND REPORT! 
\SSOCIATION, 
150 Aiassau st 
New York ( 
USED LAW BOOKS 


Regional, state and U. S. supreme court 
reports, annotations, encyclopedias and other 
high priced standard sets at attractive prices 
Law libraries purchased 


Claitor’s Book Store 


Baton Rouge, Louisiana 





















ENDOW 
FOR PROFIT! 


Because what is obtained is 


measured in more than dol- 
W hen your 


education 


lars and cents. 
client invests in 
dividends 
better 


an insurance that 


and research, the 
in the 
future... 


are form of .a 


we will keep what is good 


today, and add new devel- 
opments that will benefit 
everyone. What's more, the 
donor's name lives on for- 
ever. 

If your client is in a posi- 


tion that calls for a bequest, 
he 


about the 


will want to know more 
Rensselaer Poly- 
New 
school of 
English- 

Write 


information. 


technic Institute, Troy. 
York, the oldest 
technology in an 
speaking country. 


today for more 














J. VREELAND HARING 
Bus. Phone, BArclay a 





HANDWRITING EXPERTS 


Forgeries Anonymous ~ pene Ink etc 
Typewriting ape Pencil 
Infra-Red and Ultra-Violet Photographs 
Served in Lindbergh Kidnaping Case, Scottsboro Case, etc., etc. 


Park Row, New York City 
Res. Phone (Newark, N. "5. ), HUmboldt 8-2014 






For 


J. HOWARD HARING 











HERBERT 


George B. Walter, Associate 





“Thirty Years Experience” 


J. WALTER 


Examiner and Photographer of Questioned Documents 
HANDWRITING EXPERT 


100 NORTH LA SALLE STREET, CHICAGO 


CENtral 5186 








LAW BOOKS 
NEW and USED 


We carry a big stock of second-hand sets 
and text books. 


We have just received in stock a complete 
library consisting of all the National Reporters. 
including Federal, American Digest System. all 
complete to date and in fine second-hand buck 
ram binding. and many latest text books. We 
would appreciate your inquiré 


BURGER LAW BOOK CO. 
537 S. Dearborn St. Chicago, Ill 








New and Used 


LAW BOOKS 


Largest Stock of Sets & Text Books 
List on Request 
ILLINOIS BOOK EXCHANGE 
(Established 1904) 
337 West Madison Street Chicago, Illinois 








Out-of-Print and Hard-to- Fad Books a 


Law hooks a 


speciality A and t 

rie Magazine back + t All sut € 
all language nquiri« No ot 

We also buy old book gazine Esta 
appraise 


AMERICAN LIBRARY SERVICE 
117 West 48th Street, Dept. 114, New York 














CLASSIFIED 





RATES 


10 cents per word for each insertion: 
minimum ou. — a0 payable in ad 


vance. Copy s us the 

f the month precedi month of issue 
AW BOOKS | EXCEPTIONAIT PRICES 
Complete assort nt sets nd xts Law 
hencien appraise t ght N NA Law 
rary APPRAISAL A S S. Dearborn St 

Chicago I 








JEPOSITIONS IN WASHINGTON D. 
taken by Burdel I scarborougl N 
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A / ae * As rapidly as lightning 


Wi tials J 2X ai . ° ° 
Wir] “Wy warfare strikes, clients today bombard the lawyer 
\¢ " A . - - 
Val VY : ar . 
C72 ' with demands for immediate answers to: 
o “fF 
Amen. a / > 
“ary, * 
R ‘ey dD How changing applications of Real Property Law affect 
£/ - 
¢] their interests. 
7 


2) Federal Statutory Law Questions. 


For effective tools to solve these problems, we offer: 


> THOMPSON ON REAL PROPERTY, Permanent Edition. A Master’s Key 
to filty percent of a lawyer’s research; a set which places at your elbow the prac- 
tical knowledge acquired in a lifetime of study, teaching and consultation in 


Real Property Law. 12 large volumes, $120.00 delivered. 


2) FEDERAL CODE ANNOTATED... The Complete, Accurate and Best Indexed 


Work on Federal Statutory Law. 16 large volumes. $160.00 delivered. 


—) FEDERAL PROCEDURAL FORMS... by Alexander Holtzoff, specia! 


assistant to the Attorney General, and Allen R. Cozier, special attorney in the 
Department of Justice. A Complement to F.C.A.; A Complete Compilation of 
Forms for Practice in Federal Courts and Before Administrative Boards and 


Commissions. | large volume, $15.00 delivered. 


Detailed information about any of these publications will be sent upon request. 


THE BOBBS-MERRILL COMPANY 


Indianapolis, Indiana 



































“Every Decision Handed Down by Our State and 


Federal Courts Becomes a Working Part 


of the Machinery of the Law’ 


t as a knowledge of all the tacts is 
necessary for a judicial determination of a 
controversy, so is a knowledge and study 

f every reported case bearing on your 
problem necessary for the complete prep- 
and presentation of your case. 


tian 


ra 


NOTHING LESS WILL SUFFICE. 


Corpus Juris System is a work of 


everlasting satisfaction because it states 


A The law and cites ALL the cases. 


THE AMERICAN LAW BOOK COMPANY 
Publishers of 
THE CORPUS JURIS SYSTEM 


Corpus Juris and Corpus Juris Secundum 
Brooklyn, New York 

















